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LECTURE: 1  

Topic 1. INTRODUCTION TO LAW AND THE ENGLISH LEGAL SYSTEM

· What is law?
· What is meant by a case

· What should one consider when reading cases

· Why is it important to read cases

· Guidelines on answering law examinations 
Definition of Law
Law has been subjected to a multiplicity of definitions based on particular theories and none can be said to be exhaustive. [See Legal Positivists, Natural law theorists, Sociological school etc.] However in simple terms, law may be defined as a body of rules and regulations governing or regulating society, the enforcement of which is effected by way of sanctions.

Classification of law.

Laws are classified into a variety of forms;

Criminal law Vs. Civil law

Public law Vs. Private law

Substantive law Vs. Procedural law

Municipal law Vs. International law
Public international law vs. private international law 
Criminal law:
This branch characterizes certain conduct, acts or omissions/wrongdoing as offences against the state/Public. Criminal law emanates from the term ‘crime’ that signifies an act of disobedience to the law and such disobedience is normally punishable by sanctions ranging from death, imprisonment, fine or even a caution, community work etc.

Criminal law is normally enforced by police and the Director of public prosecutions (D.P.P) although in some cases, a private person can also enforce (private prosecution under the Magistrate’s Court Act.)  

Civil law- concerns itself with rights and duties of individuals towards each other e.g. law of contract – obligations & consequences of parties to agreement, law of tort – civil wrongs for which a remedy lies in damages e.g. motor accidents, accidents at work places – duty of care owed by one party to another. Law of property – land rights, ownership and transfer, law of succession –devolution of property on death, sanction is in form of remedy- damages, specific performance, Injunction. 

NB Distinction between Civil and Criminal law – civil law, legal action is commenced by a private person, or entity {Claimant or Plaintiff against another who has violated the right, Defendant/ Respondent} yet Criminal law is enforced on behalf of the state and in the name of the state R v Sean, Uganda v Sean. The queen v Sean see (Private law Vs. Public law). [See phrases- liable Vs. guilty, and standard of proof; balance of preponderance/preponderance /balance of probability Vs. proof beyond reasonable doubt.

Comparison Chart
	
	Civil law
	Criminal law

	Definition
	Civil law deals with the disputes between individuals, organizations, or between the two, in which compensation is awarded to the victim.
	Criminal law is the body of law that deals with crime and the legal punishment of criminal offenses.

	Purpose
	To deal with the disputes between individuals, organizations, or between the two, in which compensation is awarded to the victim.
	To maintain the stability of the state and society by punishing offenders and deterring them and others from offending.

	Jury Opinion
	In cases of civil law, the opinion of the jury may not have to be unanimous. Laws vary by state and country. Juries are present almost exclusively in criminal cases; virtually never involved in civil actions. Judges ensure law prevails over passion.
	In the criminal justice system, the jury must agree unanimously before a defendant is convicted.

	Case Filed By
	Private party
	Government, Police, DPP


	Decision 
	Defendant can be found liable or not liable, the judge decides this.
	Defendant is convicted if guilty and acquitted if not guilty, the jury decides this.

	Standard of proof
	(on the balance of probabilities)/ On the balance of preponderance. 
	“Beyond a reasonable doubt”

	Burden of proof
	The burden is on the claimant,

Claimant must give proof however, the burden may shift to the defendant in situations of Res Ipsa Loquitor (The thing speaks for itself.) 
	The burden is on the prosecution,
“Innocent until proven guilty”: the prosecution must prove the defendant’s guilt.


	Type of punishment
	Compensation (usually financial) for injuries or damages, or an injunction in nuisance.
	A guilty defendant is subject to custodial (imprisonment) or non-custodial punishment (fines or community service). In exceptional cases, the death penalty.

	Examples
	Landlord/tenant disputes, divorce proceedings, child custody proceedings, property disputes, personal injury, etc.
	Theft, assault, robbery, trafficking in controlled substances, murder, etc.

	Commencement of proceedings
	State/people/prosecution by summons or indictment
	By way of pleadings, representatives of the state, prosecutor, attorney general.


Concurrence of criminal and civil wrongs e.g. suit in negligence vs. criminal case for negligent or reckless driving. Malicious damages to property, Trespass

Public law- constitutes constitutional law, administrative law and criminal law.
Constitutional law-body of rules regulating the structure of the principal organ of the government, their relation to each other and also forms the basis for validity of the laws, while administrative law regulates rights and duties arising from exercise of powers and function conferred on those with statutory powers e.g. local authorities and institutions.

Substantive law. Branch of law regulating rights, duties and liabilities among citizens inter se and government. The Contracts Act, The companies Act. E.t.c.

Procedural law – Rules governing the manner in which a right is enforced under the law or a crime is prosecuted under criminal law for example Civil Procedure Rules, Evidence Act, and The Criminal Procedure Code. E.t.c.
Steps to be followed in enforcing legal action

· Civil; notice of intention to sue, filing a plaint/pleadings, service, defence, hearing, judgment and execution.

· Criminal; investigation, charge sheet, plea taking remand and hearing, judgment and sentencing.

Municipal or National law
Law operative within a state – national law and law governing the relationship between individuals/entities in different countries- question might arise as to which jurisdictional law applies.

Public International Law, governs relation of states inter se e.g. rules on use of force UN charters, international court of Justice.
Topic 2: THE STRUCTURE OF THE COURTS & ADMINISTRATION OF JUSTICE IN THE ENGLISH LEGAL SYSTEM

2:1: Important Terminologies.

Jurisdiction: This refers to scope of powers vested in a particular Court relating to what kind of cases it can handle and is determined on the basis of Subject matter, Value and Location.
Pecuniary jurisdiction: connotes the monetary value of the subject matter, which a Court is allowed to handle.

Geographical jurisdiction: means the Court exercises power over cases that arise within the local area where the Court is situate. [County/Gombolola courts].
Courts of first instance: are courts where an action is originally commenced and heard in civil structure being the county/ Magistrate courts and High court and in criminal being the Magistrate’s court and or crown court.

Appellate Court: This is the higher court [normally in hierarchy] to which an aggrieved party may seek remedy by way of challenging the decision, ruling or sentence made or passed against him by a lower Court.

Appellate Jurisdiction: The appellate court after considering an appeal may reverse the decision of the lower court on a successful appeal in which case it is said to allow the appeal or it may affirm/ uphold the decision of the lower in the event of an unsuccessful appeal in which case it is said to dismiss the appeal. In doing so, it is exercising its powers/jurisdiction as an appellate court.

Distinguishing cases: when court’s attention is drawn to a previous case with almost similar facts, it seeks out material differences in the facts, reasoning or approach and will not follow that case.

Over ruling: occurs when a higher court (HL) decides a similar case on the basis of a different Legal principle. The previous rule of a lower court is said to be overruled/ceases to have legal effect.

Designation of parties

Civil case – James [Plaintiff] Vs. Joseph [defendant] on 1st appeal if Joseph loses – J becomes Appellant and James, the respondent.
· The Plaintiff/ Claimant is the aggrieved/injured party who seeks a remedy from court.

· The Defendant is the party against whom a claim is brought
Facts: 

The circumstances that give rise to a claim; only material facts are relevant. [Distinguish between facts and evidence; facts are allegations and evidence is proof that may be from oral testimonies or documents.

Issues:  The points of contention, E.g. Whether the Defendant breached the contract.

Law Applicable: The relevant statute or cases, texts to be relied upon in resolving the dispute.

Decision of Court: The refers to the conclusion that Court draws from the summing up of the facts, evidence and the law e.g. that on the basis of the law and evidence as analyzed above, I find that the Plaintiff has proved negligence and the Defendant is thus liable [in civil cases] or that the accused is guilty [in criminal matters] 

Ratio Decidendi: This refers to the reasoning of the court, the justification for reaching a particular conclusion. It is also referred to as the statement or principle of law e.g. In Donoghue V Stevenson Lord Atkins stated the famous ‘my neighbor principle’ thus;

        “Every person who stands in a direct relationship with another in such 

          a way that his actions or omissions are foreseeably likely to cause injury to that 

          other [a neighbour] owes a duty of care to that person and will be held

          liable if such acts or omission are the proximate cause of the other’s 

         injury”. 

Examples:  Motor vehicle owners, owners of premises, employers, doctors/ hospitals etc.

Suit: A claim that has ben duly filed in court by whatever means. The process of filing is commonly referred to as suing or commencing proceedings. [Different claims may be instituted through varying procedures.

Reversal of a decision: where an appellate court reverses/ the decision of a lower court from which the appeal emanated.

Disapproval: where a superior court in the course of its judgment expresses doubt as to the validity of some previous rule/decision or principle but does not expressly over rule it.

COURTS OF JUDICATURE IN UGANDA
Supreme Court
Court of Appeal / Constitutional Court
High Court
Supreme Court
The Supreme Court is the highest Court in Uganda, and is the final court of Appeal. The Supreme Court is established under Article 130 of the 1995 Constitution and stands at the top of Judicial pyramid. The Supreme Court only decides cases on appeal from lower courts save for presidential election petitions, where the Supreme Court has original jurisdiction, which means that any aggrieved candidate in a presidential election has to petition the Supreme Court directly. The decisions of the Supreme Court form precedents, which all lower courts are required to follow. The Chief Justice and not less than six Justices constitute the Supreme Court bench. Five Justices are sufficient to hear most cases, but when hearing appeals from decisions of the Court of Appeal, a full bench of seven justices has to be present. The decisions of the Supreme Court form precedents that all lower courts are required to follow.
Court of Appeal / Constitutional Court
The Court Appeal was established by the 1995 Constitution. It is an intermediary between the Supreme Court and the High Court and has appellate jurisdiction over the High Court. It is not a Court of first instance and has no original jurisdiction, except when it sits as a Constitutional Court to hear constitutional cases. The Court of Appeal came into being following the promulgation of the 1995 Constitution and the enactment of the Judicature statute 1996. Article 134 established the structure of the Court of Appeal. The Court of Appeal consists of: the Deputy Chief Justice and such number of Justices of Appeal not being less than seven as Parliament may by law prescribe. A single Justice may decide cases coming before the Court of Appeal. Any person dissatisfied with the decision of a single Justice of Appeal is, however, entitled to have the matter determined by a bench of three Justices of Appeal, which may confirm, vary or reverse the decision. Cases decided by the Court of Appeal can be appealed to the Supreme Court, but the Court of Appeal is the final court in election petitions filed after Parliamentary elections or elections provided for by the Local Government Act. When deciding cases as a Constitutional Court it sits with a bench of five judges.
High Court
The High Court of Uganda established under Article 138 of the 1995 Constitution is the third court of record in order of hierarchy and has unlimited original jurisdiction, which means that it can try any case of any value or crime of any magnitude. Appeals from all Magistrates Courts go to the High Court. The High Court is headed by the Principal Judge who is responsible for the administration of the court and has supervisory powers over Magistrate's courts. The High Court has five Divisions: the Civil Division, the Commercial Division, the Family Division, the Land Division and the Criminal Division. Subordinate Courts include the Chief Magistrates Court, Industrial Court Magistrates Grade I and II Local Council Courts levels 3-1 (sub county, parish, and village). 
Magistrate Courts
Magistrate's Courts handle the bulk of civil and criminal cases in Uganda. There are three levels of Magistrates courts: Chief Magistrates, Magistrates Grade I and Magistrates Grade II. These are subordinate courts whose decisions are subject to review by the High Court. Presently the country is divided into 26 Chief Magisterial areas administered by Chief Magistrates who have general powers of supervision over all magisterial courts within the area of their jurisdiction.
Tribunals
Specialized courts or tribunals form part of the judicial structure e.g. Industrial Court, Tax Appeals Tribunal, NPART Tribunal, Land Tribunals, Tax Appeal Tribunal and the Human Rights Tribunal. A parallel judicial system exists for the military with a hierarchy of courts established under the NRA Act and Regulations. The only link from the military system to the mainstream judicial system arises from an appeal from the Court Martial Appeal Court (the highest appeal court in the military system) to the Supreme Court where a death sentence or life imprisonment has been meted.
Appointment of Judges
The judges are appointed by the President on recommendation of the Judicial Service Commission and approval of Parliament.
Sources of Legislation
All Acts of parliament, statutes, legal amendments and practice directions are first published in the Uganda Gazette, which is published every week. Other information published in the Gazette includes Rules of procedure, Draft bills, Proclamations and legal notices. The Uganda Gazette is published and printed by the Uganda Printing and Publishing Company (U.P.P.C). Ugandan legislation is available in print in the set of Uganda Laws Volume. The Uganda Law Reform Commission in 2003 published a Revised Edition of the Laws of Uganda, containing 350 revised Acts from 1964 to 2000, with the subsidiary legislation

Sources of Case Law
Law reporting in Uganda has been very weak and thus very few law reports have been published in Uganda since 1958. The Law Development Center in Uganda is mandated to prepare and publish law reports and other legal material but so far have published only High Court Bulletins. As a result there has been a void in the availability of published judgments as lawyers and other stake holders are forced to depend on photocopies of judgments which they request from the Courts.
Ugandan judgments are reported in the following law report series:
East Africa Law Reports – The reports covered decisions of the Court of Appeal for East Africa and the superior courts of the constituent territories, namely, Kenya, Uganda, Tanzania, Aden, Seychelles and Somali-land. The East Africa Law Reports were published from 1957 to 1975 when they collapsed following the dissolution of the East African Community. They have been reintroduced by Law Africa with the launch of EA 2000 and EA 2001 [4].
Uganda Commercial Law Reports –
The reports cover decisions of the Commercial Division of the High Court of Uganda since its establishment in 1996. The first in series of the law reports, 1997 – 1998 UCL was launched in November 2005 by the Chief Justice, Justice Benjamin Odoki.
Tax Appeals Tribunal Compendium of Judgments and Rulings – Covers decisions of the Tax Appeals Tribunal.
Kampala Law Reports – Published by a private practicing lawyer
High Court Bulletin – Published by the Law Development Centre.
Uganda Law Reports – Last published in 1957
Law Reports of the Court of Appeal of Eastern Africa – Reporting decisions of the defunct Court of Appeal of Eastern Africa.
Law Libraries
The following are some of the useful law libraries in Uganda:
High Court library in Kampala
Ministry of Justice and Constitutional Affairs Reference library
Makerere University Law library
Legal Informatics Centre at Faculty of Law Makerere University
Law Development Centre library
Online legal resources. ULii.Org
The Uganda Constitution 1995 is available online 
2:10:  Other Courts and Tribunals

· Industrial tribunals – established by the industrial tribunals Act 1964 – employer –employee matters, i.e. redundancy pay, unfair dismissal, equal pay etc.
· Social Security Appeal Tribunals – Unemployment benefits, invalidity and sickness benefits, retirement pension etc.

· Land Tribunals – disputes over the value of property.

· The Restrictive Practices Court -Regulates agreements under the resale prices Act 1976 and the restriction trade practices Act 1976. – appeals lie to the C.O.A
· Arbitration A dispute is referred arbitration either by agreement out of court or compulsorily hence voluntary agreements and compulsory agreements. Governed by the Arbitration Act.

Question: What are the relative advantages of court proceedings and arbitration?

Court Proceedings
· Cheaper than paying arbitrators remuneration, and renew costs 

· Right of appeal clear

· Judges powers are greater and can grant an interim relief.

· Judge better qualified to assess evidence 

· Easy to predict out come of the case.
     Arbitration 

· Arbitrator is an expert

· Private affair

· Arbitrators decision may if parties agree be final

· Venue and timing are more flexible

· More likelihood of a compromise as proceedings are less adverse in nature.
NB Sample question
Describe the structure, composition and hierarchy of the courts in Uganda [civil jurisdiction or criminal jurisdiction].
LECTURE 3:

Topic 3: SOURCES OF LAW IN THE ENGLISH LEGAL SYSTEM 

    Three pertinent sources of law
1. The 1995 constitution of the republic of Uganda.

2. Acts of parliament

3. Customary law.

4. Case law/precedents.

5. Doctrines of equity.
3:1: Common Law and Equity

Common law refers to a body of rules that have over time been developed by judges on the basis of fundamental legal principles. It is sometimes referred to as ‘judge made law’. The English legal system has evolved around the concept of judicial precedent/stare decisis (where decisions of a previous court are taken to be binding on a future similar case wherever applicable). Under the system, decisions are recorded [law reports] so as to facilitate a degree of continuity and predictability.

[NB. The doctrine of judicial precedent will be discussed in detail]

Equity refers to a body of discretionary rules and remedies devised by the courts of chancery on the basis of fairness, rules of natural justice and good conscience to remedy the lacuna/gap/ defects created by the common law. They are laid down in form of maxims/doctrines

What were the defects in the common law?

· The procedural technicalities:

 Common law required claimants to commence their actions by way of a writ/claim form setting out the terms of the claim and failure to comply [however minor the non-compliance] therewith rendered the action bad in law and therefore unsustainable. Form was much emphasized than substance.

· The writ provided for specific claims that could be commenced by such method and any claim not provided for therein was untenable in law.

· A limited number of remedies were available at common law; basically damages/ monetary compensation for loss or damage. If a claim required some form of remedy other than damages, it would fail.
· Rigidity of the common law rules, even if flexibility was required in a scenario, these rules did not lay strategies to overcome the issue.
Equity therefore has its genesis embedded in the cumbersome nature of the common-law. The rules were first developed by the King through petitions and later the Lord Chancellor. Subsequently a court of Chancery was established to administer equity and its rulings are the foundation of the multiplicity of equitable rules/doctrines applied today. Examples include; equity helps the vigilant and not the indolent, he who seeks equity must do equity, equity regards as done that which ought to be done, equity looks at substance rather than form, he who comes to equity must come with clean hands, equity will not assist a volunteer (a person who holds an interest or title or property without valuable consideration to support it.)
The common law and notions (doctrines/maxims/principles) of equity are today concurrently administered in all courts but are all subject to, and cannot prevail over written law. [Cf. the Judicature Act 1873-75]

3:2: Legislation

This refers to law enacted/made by parliament and other bodies or authorities vested with such powers by law.

The cardinal forms include; principal legislation, which are the Acts of Parliament, and delegated legislation. 
Acts of Parliament/ Statutes

These are the principal or primary sources of legislation, over and above the common law and equity and are binding on every person, body or institution in the entire jurisdiction. 

Acts may be categorized depending on the purpose of their creation e.g. Codification Acts incorporating laws regulating similar subject matter into one statute, which then supersedes the individual statutes. See the Partnership Act, Consolidation Acts incorporating provisions of the law on a similar subject in one Act e.g. the Employment Act 1996 and the Companies Act 1985, Acts to create new laws.
PROCEDURE FOR ENACTING A STATUTE.
Step 1: The Creation of a bill.
Members of the house draft, sponsor and introduce bills for consideration by congress. The house clerk assigns the legislative number for bi9lls introduced in the House of Representatives. (e.g. H.R 1001) and the senate clerk assigns a legislative number for bills introduced in the senate. (e.g. S 1001)

Step 2: Committee Action.

Usually, a committee is assigned to study the bill accordance to its subject matter. Often the committee will send the bill to its subcommittees. The subcommittee will often request reports from the governmental agencies, hold hearings so that experts and interested parties have an opportunity to offer testimony regarding the issue, ‘mark up’ or revise the bill, or report the legislation to the full committee for its consideration. The full committee may make a recommendation to pass the bill, revise the bill or mark up and release the bill (also known as reporting the bill out of committee), or to lay the bill aside(also known as tabling the bill).
Step 3: Floor Action.

The bill is returned to the full house or senate for further debate and approval. At this point members may propose amendments to the bill, add additional texts or otherwise alter the bill.

Step 4: Vote
House and the senate vote on their respective versions of the proposed bill.

Step 5: Conference committees.

A bill must be approved by both chambers of the congress. When the senate amends to and agrees to the bill or a version of a bill that the house has already passed or when the house amends and passes a senate bill or a version of a senate bill, the two chambers may start to resolve the legislative differences between the house and the senate versions of the bill by way of a conference committee.

When the chambers go to the conference, the house and senate send conferees or representatives to bargain and negotiate. The final compromise is embodied in a conference report that must be agreed to by both chambers before it’s cleared for presidential consideration. The conference report will recommend a common version of the measure for approval and will also include statements of legislative intent regarding provisions of the legislation in a joint statement of managers of the conference.

Step 6: Presidential action. 

After the bill is passed by both chambers it is sent to the president for his approval or his signature, which if granted creates a public law. When a president comments on and refuses to sign a bill, it is known as a veto. A vetoed bill may return to the congress for reconsideration. If the president doesn’t act within 10 days, the bill automatically becomes law. If the congress adjourns during the 10 days after the bill is sent to the president and he does not sign it, the bill is automatically vetoed. This process is also known as a pocket veto.

Step 7: The creation of a law
The office of the federal register assigns the public law a number (e.g. P.L 109-1) and the government printing office prints a copy of it. Laws are issued first in slip form or a single publication containing none law. Later it is organized in the order in which it was passed. Finally it is codified into subject order so that all laws on the same topic fall together. 
3:3: Delegated Legislation
This is often times called subordinate legislation or secondary legislation. Parliament normally passes an Act setting out the general laws without details hence leaving it to bodies, authorities or persons to make rules to give effect to the law. 

However, ordinarily the power to make secondary legislation is usually vested to the specific authority by the parent Act meaning that such legislation should conform to the Parent Act or other related Acts lest it will be rendered null and void to the extent of its inconsistency.

Types of Delegated Legislation

Orders in Council: These are made by the Monarch on the advice of the Privy Council. Presently, the orders are made by Government and sanctioned by the Privy Council and are normally made in cases of emergence.

Statutory Instruments. (Normally called rules, regulations or orders) and are made by authorized persons upon whom such power has been vested by the parent Act. See enabling provision in the Parent Act. These normally relate to commencement dates, rules of a technical nature, alteration of monetary and other limits.

Bye- Laws; These are made by local authorities or other authorized bodies and are only binding on persons or entities coming within their scope [limited geographical scope]. The law making entities derive their authority for an enabling provision in the Parent Act.
QN: Discuss the advantages and disadvantages of delegated legislation with examples

Advantages.

· Parliamentary time is saved

· Adaptations can efficiently be made

· Access to expertise

· Speed of completion of laws

Disadvantages

· It is said to be unconstitutional

· Acting Ultra vires

LECTURE 4

THE DOCTRINE OF PRECEDENT UNDER THE ENGLISH LEGAL SYSTEM

Terminologies.

Binding precedent- court is enjoined to follow prior decisions of its superior courts.

Persuasive precedents – when court is invited to consider decision, which it is not bound to follow but is relevant in the fair determination of this matter.

Stare decisis- let the decision stand – technical phrase requiring judges to follow the precedents and principle of law by superior courts in as much as leaving the undisturbed matters undisturbed.

Obiter dictum- when court makes a comment in the course of its judgment about a matter or principle not in contention in the case but may be for future reference purposes.

Precedent in the House of Lords.

The Supreme Court is the highest court in the land. The Supreme Court can thus depart from its previous decisions though in only rare circumstances.

The decision of the Supreme Court binds all other courts in English Legal system. There has been a debate as to whether such decision should bind future supreme court for some 100 years the law lords considered themselves bound. However this position was changed by the Practice statement [judicial Precedent] [1966] 1 WLR 1234. Where it was said that though the doctrine of being bound had commendable points, too rigid adherence to precedent may lead to injustice in a particular case and unduly restrict the proper development of the law.

British Railways Board V Herrington [1972] AC 877. The Lords faced a number of nineteenth century and early twentieth Century decisions wherein they had held that there was only a limited duty of care in negligence owed to children who trespassed on to property. This duty was that the occupier should not act recklessly with regard to children whom he knew to be there; and public policy dictated that there was no duty at all to keep out such children or to make the premises safe for them. Since then, changes in perceptions of public policy and the development of the law of negligence had altered the approach to the whole topic of responsibility for negligent actions. Thus their lordships felt able to ignore the earlier decisions and impose on British railways a duty of care in keeping railway line fences repaired.

      In Milliangos V George Frank (textiles) [1976] AC 443.The HL had previously decided that all awards of damages in an English Court had to be made in sterling. In this case however, because of changes in international trade, and the status of sterling, they felt the time had come not to adhere to their previous decisions and an award could be made in other currency other than sterling[ e.g. US $]. 

R V Shivpuri [1987] AC 1 [1986] 2 ALLER 334    The case concerned the law as to criminal attempts. A decision of the HL one year earlier (Anderton V Ryan [1985] AC 567) had received great criticism thus in Shivpuri, the law lords changed their minds. This is one of the rare examples where the HL overturned its own previous decision simply because it felt its earlier decision was wrong.

In Food Corp. of India V Anticlizo shipping co. [1988] 1 WLR 603 Lord Goff (on behalf of the court) stated that their lordships would not depart from their earlier decisions unless;

· It felt free to depart from both the reasoning and the decision of the earlier case and

· Such review would not affect the resolution of the actual case before the court and not to be a mere academic interest.

NB. 

Point 1; this involves the court in a detailed scrutiny of the earlier case in question. It means that not only must the decision be wrong but also the reasoning thus if the decision is found to be incorrect but the reasoning is correct, they will not over rule the earlier decision.

Point 2; Means that the Supreme Court will not be prepared to overrule one of their previous decisions ,even if they think it wrong, unless by so doing, it would affect the case before them otherwise they will not over rule cases merely for academic interest.

Precedent in the Court Of Appeal;

This is the second highest court in the English legal system and its decisions are binding on the H.C, the Magistrates Courts and the local council courts but not the Supreme Court.

To what extent is the COA bound by decisions of the Supreme Court?.

The answer is that the COA must always follow decisions of the Supreme Court. There have previously been campaigns to overcome this principle especially by Lord Denning.

The per in curium campaign; Lord Denning contended that if a HL decision had been made per incurium, it need not be followed. Per incurium means that if the court failed to take into account all the relevant and vital statutes or case authorities and this had a major effect on the decision. Per incurium does not mean simply that the court got it wrong. It only means that that there was an oversight. Not only must there have been a failure to take into account relevant authorities, the fault must also have been a major defect that it seriously affected the reasoning of the case.

Lord Denning tried this form of reasoning in Broome V Cassel [1971] 2 QB 354; wherein he persuaded other members of the COA to reach a decision that was contrary to that of an earlier decision of the HL’s decision in Rookes V Benard [1964] AC 1129 on ground that Rookes was decided per incurium because it failed to consider even earlier HLs authorities.

However, when Broome V Cassel went before the HL, the law lords rebuked lord Denning for adopting such a rule because they believed he had plainly looked for an excuse not to adhere to stare decisis. Lord Hailsham said

‘’That in the hierarchical system of courts that exists in this country, it is necessary for each lower tier including the COA ,to accept loyally the decisions of the higher tiers.[1972] 1027,1054.The HL decision means that  a HL’s decision made per incurium is nevertheless binding on the lower courts’’.
The lapsed rule Campaign

If the HL reached a decision some years ago based upon a particular rule or set of rules or facts e.g. that damages in English Courts can only be given in pound sterling because of the stability of the currency and the established forms of procedure. Assuming the reason for the rule has disappeared, the forms have changed and the sterling has lost its stability, should the COA follow the earlier HL even though the basis of the precedent has disappeared.

This same question was considered in the case of Schorsh Meier GmbH V Hennin [1975] QB 416 There is a profound rule in law expressed in the Latin maxim cessante ratione legis, cessat ipsa lex meaning that with the reason for the rule ceasing, the law itself no longer exists. In that case, Lord Justices; Denning and Forster concurred that the 1961 decision of the HL had run its course. The rule in the Havana case [1961] AC 1007 was to the effect that damages should be awarded only in sterling and the rule had existed for over 300 years. Lawton L.J [in a dissenting opinion] did not recognize that the COA had such power to, and found himself bound to follow the HL.

Though the case didn’t go on appeal to the HL, the HL had opportunity to comment on the COA’s decision in Miliangos’case Supra and again disapproved of Denning’s attempt to vary the notion of stare decisis. However, the HL did over rule their own previous decisions on the same grounds proposed by Denning i.e. the lapsed rule idea.

The position therefore is that the COA is bound to follow the decision of the HL and it is for the HL to change its mind not for the COA to decide the issue for them.

If in exceptional cases, the HL cannot review the decision of the COA then the COA can choose not to follow its own precedent. Rickards V Rickards [1989] 3 WLR 748. It was held that in rare and exceptional cases concerning jurisdiction of the court where no review by the HL was possible, it was not bound by an earlier decision where it was convinced  that it was decided wrongly even if it never strictly fell within the per incurium cases. The Court [Donaldson MR.] however emphasized that there must be strong reasons if any departure from its previous decisions is to be justifiable
Where a previous decision has been disapproved by the Judicial Committee of the Privy Council [the Privy 

Precedent in the High Court/ Divisional Court

Where the H.C is sitting as a divisional Court [where the H.C is sitting not as a trial court with a single judge hearing the case, but as a court consisting of two or three judges normally when exercising appellate or supervisory jurisdiction and when sitting as such, it is often referred to as the divisional Court],it has generally been regarded as bound by previous divisional court decisions. The rule has been the same as that applied in Young V Bristol Aeroplane [supra] in the COA and the exceptions therein have equal application. Young Husband V Luftig [1949] 2 KB 354. That the court is bound by its own decisions just as the COA whatever the number of judges that may constitute it. The principles in Young V Bristol Aeroplane equally apply to this court.

Tribunals

All Tribunals are bound by decisions of the ECJ, the HL and the Court of Appeal and some tribunals may be bound by decisions of the H.C sitting as a divisional Court or even as a trial Court[refer to tribunals whose status is comparable to county courts and magistrates courts e.g. the employment tribunal. However tribunals whose status is comparable to the H.C such as the employment Appeal Tribunal and the Tribunal of Social security Commissioners to which there is a right of appeal from the employment tribunal, may not be bound by decisions of the H.C especially where it is sitting as a trial Court [cf C.O.A in Chief Supplementary Benefits Officer v Leary [1985] 1 WLR 84 at 89, that decisions of the H.C exercising its supervisory jurisdiction are always binding on the commissioners.

Persuasive Precedents

This is a decision in which the court before which it is invoked has a discretion whether to follow it or not. Generally, a decision of a lower court in the Court hierarchy is only persuasive .It may be followed by a court considering it  or it may not be followed, may be disapproved, or may be overruled.
LECTURE 5:
Topic 4: COURTS AND INTERPRETATION OF STATUTES

5:1     The Role of Judges

· The cardinal function of judges is to interpret legislation, a process commonly referred to as statutory interpretation.

· The fundamental guideline that courts follow in this role is ascertainment of the intention of parliament as can reasonably be inferred from the wording of a particular statute. The rationale is that words used in a statute are taken to reflect parliament’s intention and courts are concerned with attributing a meaning to those words.

· A matter of crucial significance is; what should be taken into account by the Court in the search for the meaning of the words used? In doing so, the Courts have over time devised a multiplicity of means to assist in the process of ascribing a meaning to the words.  Theses have been described as “rules” and “aids to interpretation”, viz; the literal rule, the golden rule and the mischief rule. 

· Although the literal rule is the one most frequently referred to, the courts treat all three as valid and refer to them as the occasion demands. It can’t thus be predicted with precision/certainty which approach would be adopted in a particular case. Tindal C.J. in the Sussex peerage case 18440 11 cl and fir 85 at 143, the only rule for the construction of Acts of parliament is that they should be construed according to the intent of parliament which passed the Act. If the words of the status are in themselves precise and unambiguous then no more can be necessary than expressly…..those words themselves alone do best declare the intention of the law given.

· The rationale for choosing one or the other of those rules was explained by Prof. John Wills in his influential Article ‘Statute interpretation in a Nutshell ‘ whence he suggested thus;

“a court invokes whichever of the rules produces a result that satisfies its sense of justice in a case before it’. 

· In case of the golden rule and literal rule, the emphasis is on the words themselves in their immediate statutory context as a means of establishing what meaning parliament intended the words to have but in case of the mischief/purposive approach, the emphasis is on the underlying purpose of the legislation as a means of establishing what meaning parliament intended the words to have.

· It will not be possible to predict which rule or approach will be adopted in any particular case, Evans L.J in R V Fellows & Arnold 1997] 2 ALLER 548 1554 – whilst the court’s decision in a particular case may indicate what can be described as a purposive as distinct from a literal approach, it would be wrong in our view to say that one or the other of these two methods should be pre-determined or is correct.

· The rules and aids are all directed to ascertain the meaning of the words used which remains the principal object of the court. In achieving this objective, the primary focus is on the words used and in giving them a meaning which they are reasonably capable of bearing. 

5: 2: Literal Rule.
· The rule seeks to give the words a meaning which equates with their ordinary, plain /grammatical meaning in the context of the Act whether that is a popularly understood meaning or a technical meaning.
· It is resorted to where the Act in question does not define the word or if the same is not defined by the interpretation Act.
· Judges may use their own understanding of the meaning of words or their understanding of how words are comprehended by the population generally or by particular groups of persons.
· Alternatively or in addition, judges may have recourse to a dictionary definition of words and may refer to a particular dictionary from which the definition was taken e.g. the Oxford English Dictionary.
· The literal rule is founded on the assumption that the words chosen by Parliament in the Act clearly show their intention in passing that Act and therefore Court considers what is said and not what it might mean.
· NB: when a statute does not provide for something e.g. a remedy, judges cannot fill that gap by reading or implying words to accommodate the missing links. 

· Coro craft Ltd v Pan American Airways Inc.[1969] 1 Q.B 622 at 638; The duty of the court is to ascertain and give effect to the will of parliament as expressed in its enactments, judges are not legislators but finishers, refiners and polishers of legislation.

· A glaring example is the case of Khorasand jian V Bush QB 727. The perceived gap in that case was the absence of a tort of intentional harassment causing distress without actual bodily or psychiatric illness. The common law provided no remedy for harassment of person and this gap was subsequently filled by the enactment of the Protection from Harassment Act 1977. When courts are interpreting legislation, it is necessary to attribute a legal meaning to the necessary words as used in the particular legislation under consideration.

· Where the meaning of the statutory words is plan and ambiguous, it is not for the judges to invent fancied ambiguities as an excuse for failing to give effect to its plain meaning because they consider the consequences of doing so would be absurd, even unjust or immoral. 

· A glaring example that might give a flavor to the literal rule in action is.

R V Harris [1836] 7 C & P 446 – a statute made it offence “to stab, cut or wound” another person. Harris bit off her friend’s nose in a fight and then the policeman’s finger. The issue was whether she was guilty under the statute [No- because the words in the statute pointed towards the use of a weapon].The conclusion was given further force by the fact that elsewhere in the section were references to the use of weapon such as the word ‘shooting’. 

CF: Fisher v Bell 1961] 1 Q B 394[1960] 3 ALLER 731 Act of 1959 made it an offence ‘to sell or hire or offer for sale or hire’, certain offensive weapons such as flick knives. Bell placed a flick knife in his Bristol shop window with a price tag on it. The question was whether he was guilty of the offence? He was found not guilty; for under the law of contract, placing an item on display does not constitute offering. Would it have been different if the statute had used the phrase ‘expose for sale’?

       5:3 the Golden Rule.

· The golden rule so called “Lord Wesley dale golden rule” is concerned with avoiding a manifest absurdity or contradiction within itself. (Re Sigsworth 1935), Alder V George

· It has been suggested that a court my depart from the ordinary meaning where that would had to absurdity. Grey v Pearson 18570 6 H.L case 61.106 Lord Wesley dale; 
‘’The rule is that in construing wills and indeed statutes, and all written instrument the grammatical and ordinary sense of the words is to be adhered to unless that would lead to some absurdity or some repugnance or inconsistence with the rest of the instrument in which case the grammatical and ordinary sense of the words may be modified so as to avoid that absurdity and inconsistence but no further,’’
· The rule was clarified by Lord Blackburn in River Wear Commissioner v Adamson whence he stated a statute be read as a whole giving the words their ordinary signification unless when so applied they produce an inconsistence or an absurdity or inconvenience so great as to convince the court that the intention could not have been to use them in the ordinary signification and to justify the court in imposing on them some other signification, which though less proper is one which the court thinks the words should bear.

· NB where the words of the Act are very clear they must be followed even though such approach would lead to manifest absurdity; the court has nothing to do with the question whether the legislation has committed an absurdity. Lord Esther in R V Judge or the city of London court 1982] 1QB273.

· Alden V George Under The Official Secrets Act, it was an offence to obstruct forces in the vicinity of a prohibited place. It was said that the word/phase ‘in the vicinity’ covered the action committed by the Defendant who carried out the obstruction [prohibited action] within to the area concerned – see Implication of the literal rule].

· Yardstick for application of  Golden rule In Stock V  Frank Jones (Tipton)ltd 1978] ICR 347 Lord Simon advocated for departure from the literal role only when:

a) There is a clear and gross anomaly,

b) Parliament could not have envisaged the anomaly and would not have accepted its presence

c) The anomaly cannot be obviated without detriment to the legislative intent and

d) The language of the statute allows for such modification.

     Examples of the golden rule in operation 

· R V Allen 1872) LR 1 CCR 367, Allen who was already married, married a woman called Harriet. Under the law, ‘any person who, being married shall marry any other person during the lifetime of his spouse shall commit bigamy’. Harriet was in fact closely related to Allen so this apparently bigamous marriage was actually void. Allen contended he had not married Harriet since at law this was not possible and so had no committed Bigamy. That the second marriage had to be a legal marriage before bigamy could be committed.

· Held; That Allen’s contention would of course produce an absurdity because logically, no bigamous marriage is lawful by its own definition; so if Allen’s argument was accepted, the judges would have had to pretend that the section was meaningless. They thus took a more persuasive approach and read the words in the section shall marry as meaning going through a marriage ceremony.

· Re sigsworth [1935] Ch 89 [1934] ALLER Rep 113. Mrs. Sigsworth was found dead. An inquest found that she had been murdered by her son who was also found dead. Mrs. Sigworth’s will left everything to her son. However, the old rules of public policy dictated that a son or his estate, could not inherit in these circumstance hence Mrs.sigworth-died intestate. But under the Administration of Estate Act 1925, s.46, the person entitled on intestacy was her son and thus, his estate. The statute dealing with intestacy said nothing about murderers being barred from inheriting.

· Held; the court held that the statute could not have been intended to allow murderer to inherit despite being silent on the point. The old rule which applied to inheriting under the will was applied to intestacy on the ground that cases such as sigworth would be obnoxious to that old principle and must be read as subject to it.

· Bramutte in fomull v Trante 1864) 3 H& C 458 461 That made the golden rule, court will depart from the ordinary meaning of words only when convinced that it is necessary to do so to give effect to the intention of parliament. The question in any given case is whether a meaning attributed towards other than their ordinary one will depend on first; whether in the courts view, the words if given their ordinary meaning will give rise to an inconsistency absurdity or inconvenience and secondly if so whether such inconsistency is so great that the intention of parliament could not have been to use them in the ordinary sense.

4:4: The mischief rule

Akin to the golden rule is a much older aid to interpretation called the mischief rule that stresses the rule to interpret an enactment in such a way as to affect its objectives. The mischief rule is of a narrow application and its approach is located purely in the context of an identifiable common law status which existed prior to the Act. The courts as was held in the Heydon’s case are required to consider four things;

1. What was the common law before the Act?

2. What was the defect or mischief for which the common law did not provide?

3. What remedy did parliament tend to provide?

4. What was the true reason for that remedy?

When the Heydon’s case was determined, the mischief could in fact be discerned from within the Act itself because the reason for the existence was always in the preamble.

· A typical example of the mischief rule is the case of Smith v Hughes – S.1 of the street offences Act 1959, it shall be an offence for a common prostitute to loiter or solicit in a street or public place for the purposes of prostitution. The Defendant began trying to attract customers by signaling to the men from balconies or from windows. The report notes that the prostitute would indicate the price by raising three figures and that on our occasion they met a counter-offer of two raised finger Held; that the mischief of the Act was to clean up the streets; and so an offence had been committed under the section.

     If words used are ambiguous and the statute discloses in it preamble the purpose of the statute, the court will adopt the meaning which is likely to give effect to the purpose or reform which the statute is intended to achieve. Thus Court has to take into account the mischief or weakness, which the statute is explicitly intended to remedy Gardener V Senenoaks [1950].
The contextual rule

This requires courts to interpret words in an Act in the context in which they are used e.g. scientific or technical. It is permissible to look at the statue as a whole to discover the meaning of the word in it.

The following rules have been laid down in elucidation of the role.

1) Judges must give effect to the [grammatical] ordinary or where appropriate the technical meaning of words in the general word with reference to react context Lord Simon in  Mansell v Oliis [1975] AC 373 391

2) If the judge considers that the application of the words in the [grammatical] ordinary senses would produce a result, which is contrary to the purpose of the statute) he may apply them in any secondly meaning which they are capable of bearing.

3) The judge my read in words which he considers to be necessarily implied by words which are already in the statute and he has a limited power to add to, alter, the statutory words in order to prevent a provision from being unintelligible or absurd or totally unreasonable, unworkable or totally inconsistent with the rest of the statute.

1. Ejusdem Generis Rule;

General words following particular ones normally apply only to such persons or things as are ejusdem generis (of the same genus or class) as the particular words.

Under the Sunday observance Act 1677, it was provided that no tradesman, Artificer, workman, laborer or other person whatsoever shall do or execute any worldly labour, business or work of the ordinary callings upon the lord’s day: in a services of cases, it was held that the prohibition was restricted to other persons following callings of a similar land to those specified. In Sanderman v Beach 1827] 5 L.J (0.5) K.B 299 – not applicable to a coach proprietor, or barber Palme v snow [1900] 1 Q.B 727

Where general words follow a list of particular words in a statutory provision, the general words should be attributed a meaning which is of the same kind or nature as the particular words listed. Where this presumption is applied the court is said to adopt the ejusdem genesis construction of the statutory provision.

Where one matter or thing is mentioned within a class, this by implication excludes other matters or things within the same class or in the words of the Latin maxim; expression unius exclusio alterious. Where a statute seeks to establish a list of what is covered by its provision, then anything not expressly included in that list in specifically excluded [R V Inhabitants of Sedgley (1831).
Internal Aids to statutory interpretation

1) Long title may be considered and should be read as part of the context as the plainest of all the guides to the general objective of a statute Fisher v Ramen [1964] AC 21B.
2) Preamble: use of preambles was considered in AG prince Ernest Augustus of hanover [1957] AC 346 when there is a preamble, it is a generally in its recitals that the mischief to be reminded and the scope of the Act are describe. It is therefore clearly permissible to have recourse to it as an aid to construing the provision.
3) Dictionaries and other literally sources- 

Dictionaries are commonly consulted as a guide to the meaning of statutory words CR V Peter (1886) 16 
Q B D 639.

· Other statute in pari materia- related statutes dealing with the same subject matter as the provision in question may be considered both as part of the context and to resolve ambiguities. However case presumption against ousting to jurisdiction of the court.

· Presumption against interference with vested rights if there is any ambiguity it is presumed that the legislation does not intend to limit vested rights further than clearly it appears from the enactment. Ungoed Thomas J in the metropolitan film studio Application [1962] 1 WLR 1315, 1323.

· Strict construction of penal laws in favor of the citizen – laws which impose criminal or other penalties are strictly consulted, so that if the words are ambiguous and there are two reasonable interpretation the more lenient one will be taken. Lord Escher in Tudk & Son v Prester (1887) 19 Q B D 620,638. Presumption against retrospective operation, perhaps no rule of construction is more firmly established than this – which a retrospective operation is not to be given to a statute so as to impair an existing right to obligation otherwise than as regards a matter of procedure whose effect cannot be avoided without doing violence to the language of the enactment. Re athlimnery 1898] 2 QB 547.
· The approach that should be considered by English judges was considered by Lord Denning M.R in Bulme v Bollinge 1974] Ch 401. Beyond doubt, English courts must otherwise where there are differences between the union countries. It is enjoined on the English courts by s.3 of the European community act 1972 – no longer must they examine the words in the legislators detail or argue about the precise grammatical sense but must look at the purpose or intent. They must deduce from the wording and spirit of the treaty the meaning of the community rule and if there are any gaps, they must fill it as best as they can. They must do what the framers of the legislation would have done if they had thought about it. Those are the principles on which the European courts act.


1. The Ejusden Generis Rule 

Where general words follow specific words, the general words should be taken as of the same meaning with the specific words i.e. “dogs, cats, pigs, cows and other animals”.

2. Expressio unius exclusio alterius to express one thing is by implication to exclude anything else.

3. Noscitur asoccils- a word draws meaning from other words around it.

4. In Pari Materia – If a statute forms part of a series, which deals with a similar subject matter, the courts may look into interpretation of previous statutes on the assumption that parliament intended the same thing.

Presumptions of Statutory Interpretation – Canons 

· A statute does not alter the existing common law.

· If a statute deprives a person of his property i.e. by nationalization, he is to be compensated.

· A statute is not intended to deprive a person of his liberty.

· A statute does not bind the crown.  A statue has effect only in the UK.

· A statute cannot impose criminal liability without proof of mens rea.

· A statute does not repeal other statutes.

· Any point on which the statute leaves a gap or omission is outside the scope of the statue.

Other Aids

· The interpretation Act 1987

· Intrinsic aids – the long title, preamble, interpretation sections and sides notes 

· Extrinsic aids i.e. reports of the law, royal commissions, the law reform committee.

· Travaux preparatory – i.e. preparatory works leading to legislation 

Assignment Golden Rule

Under the statute of fraud 1677, it was a requirement that a will had to be signed by the testator in the presence of witness.

In Caisson v dad 1781 28 ER 1010 Miss Honora Jenkins meant to her attorney’s office to execute her will. She signed the will but then felt faint and was taken outside to sit in her carriage with her maid. The witness to the will remained in the office and gave their signature to the will. The maid gave evidence that at the moment, the witness were signing, the carriage horses reared up causing the carriage to move into a line of sigh with the window. The maid stated that had Mrs. Jenkins looked through the window; she would have seen the witnesses sign up. Was the will validly witnessed.

That the will had been properly witnessed, Mrs. Jenkins was in the presence of the witnesses even though she was not physically present in the same room. The fact that she was in the line of sight of the witnesses and could have seen them sign had she looked was enough of shines v Glascock 1687 21 ER 1134 to demand physical presence would mean that if a man should but turn his back or look off, it would vitiate the will. In modern parlance, it would vitiate the will, in modern parlance, it would be absurd to hold otherwise.

Assignment.

· Stock V Frank Jones (Tipton) ltd 1978] 1WLR 231 [1978] 1 ALLER 948. Under the Trade Union and labour relations Act 1974 [TULRA], an employee who was dismissed would sustain an action for unfair dismissal unless ‘one or more’ of the employees who also took part in that strike were dismissed for taking part, meaning that all employees taking part in the strike had to be treated the same way. In this case, the employees were on strike and following fairly normal industrial relation tactics, the employer threatened them with dismissal if they did not return to work and some did return. The employer dismissed those who did not return and they claimed in unfair dismissal. Using the literal role, what do you think the words ‘employees who took part in that strike’ mean;

· All employees who ordinarily took part in the strike or those employees who were still taking part in the strike when some others had returned to work following the threat? [What are the consequences of choosing between each of the options]

Held [HOL].That employees who took part in the strike could only refer to those employees who were participating in the strike when it began. Thus when some employees returned and were not dismissed, they still counted in the number of those who took part in the strike. The employees who had been dismissed had therefore been victimized and could sue for unfair dismissal. 

NB; If the HOL had taken the 2nd and less literal option, then provided all those who stayed out on strike had been dismissed [which had happened], the employer would have been protected against any claim for unfair dismissal -under the case, if the employer threatened to dismiss anyone not returning to work and one person out of a thousand did return the employer would have to dismiss no one or dismiss everyone such along who returned.
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