Dear Sir,

RE; REGISTRATION & OPERATION OF A FOUNDATION IN UGANDA.

Kindly refer to our earlier conversation with our Mr. Kakeeto Siraje wherein you sought our legal advice on the possibility of registration and operation of a foundation that shall become a generation in Uganda and the world. We have perused the relevant provisions of the law and are now pleased to advise as hereunder:
For any Foundation [Charitable Foundation in Uganda] to have any place of operation in Uganda, it must be registered under the laws of Uganda either as a company limited by guarantee under the Companies Act No 1 of 2012 Laws of Uganda and the Regulations thereunder or as a Trust under the Trustees Act Cap 164 Laws of Uganda and the Trustees Incorporation Act Cap 165 Laws of Uganda and thereafter register as a Non-Governmental Organisation under the N.G.O Act No 1 of 2016 Laws of Uganda and the Regulations thereunder.
Non-Governmental Organization (NGO)

Definition

An organization is “a legally constituted non-governmental organization, which may be a private voluntary grouping of individuals or associations established to provide voluntary services to the community or any part of country, but not for profit or commercial purposes” (NGO Act Section 3).
Property

Inurement: 

· Common law practice dictates that neither the income nor assets of a not-for-profit organisation can be distributed to employees, directors, founders, or any other person other than for the fulfillment of the organisation’s statutory purposes.

Proprietary Interest: 

· Property is vested in the NGO as a legal entity.

· There are no express legal provisions that allow donors to retrieve donated property or determine the destination of their contributed assets outside applicable contract obligations.
· The use of donor-recipient contracts is common in Uganda, but a donor cannot enter into a contract with an NGO that enables the donor to recoup his or her donation if the NGO dissolves.

Dissolution and winding up:

· its debts and liabilities are settled first and the remaining property is distributed to other organizations with similar aims and objectives. 

· The law prohibits the distribution of assets among members.

Tax
It is tax exempt if it falls under the tax-exempt category and has a ruling from the commissioner to that effect.
 


Activities
It has to be non-partisan and non- discriminatory in terms of gender, sex, race, colour, origin and birth.
Formation
· Incorporation of company limited by guarantee without share capital.

· Registration.

· Make an application to the NGO Board (Form A).

· Attach passport photos, photo copies of IDS of the members.

· Prepare constitution of the NGO, Register the same,

· Organisational chart,

· Work plan

· Recommendation from local authorities,

· Recommendation from the line ministry/ Department

· Wait for the board to sit and make a decision.

· Pay all necessary fees.

· Grant certificate of incorporation or permit.

· Renewal of permit.
TRUST

DEFINITION
· A legal arrangement pursuant to which one person (the guarantor, settler) entrusts assets to another person or organization (the trustee) to manage for the benefit of others(beneficiaries). 
· Charitable trust must have a specific purpose that has to be deemed charitable for example advancement of education, religion, health….

PROPERTY
· Common law practice dictates that neither the income nor assets of a not-for-profit organisation can be distributed to employees, directors, founders, or any other person other than for the fulfillment of the organisation’s statutory purposes.

Proprietary Interest: 

· property is vested in the trustees in trust for the beneficiaries.

· The donor/ settlor may take back the property entrusted to the trustee and end the trust or hand over the same property to the beneficiaries on attainment of adulthood (18+).

Dissolution and winding up:

A trust can only be dissolved upon the death of the beneficiaries, but in the event of any acts that may lead to dissolution the property reverts back to the settler or the surviving beneficiaries.

TAX

Charitable trust with aspects of education, health, community outreaches, with beneficiaries falling within the ambit of the said objectives has potential to acquire a ruling from the commissioner as a tax-exempt organisation and shall hence forth be treated as such in the various tax Acts.

ACTIVITIES
Like an NGO, most non-profit organsisations are expected to be non-partisan with a non- discriminatory policy in terms of gender, sex race, origin colour and birth so as to thrive.
FORMATION (Sec 1 Trustees Incorporation Act)
· An application letter and a resolution.

· Minutes of the General meeting forming the Trust.

· attendance list of the meeting.

·  Trust deed/ constitution in triplicate.

· Particulars of the new trustees.

· Passport photos and specimen signatures of the trust members.

· payment of fees .

· submit to the ministry.

· Certificate of Registration

COMPANY LIMITED BY GUARANTEE.

DEFINITION

Legal entity with a corporate personality without shares and payment of dividends, but with members and contributions its assets to engage in any kind of activities but majorly charitable works.
PROPERTY  

Members have limited liability except in payment of debts contracted by the company while they were members which they undertake to contribute. No shares are allocated hence no expectation of dividends.
TAX 

Charitable organizations under the companies Act do not benefit from any tax exemptions except those provided by statute.
ACTIVITIES

Activities aligned with the objectives in the articles of association.
FORMATION

· Search and reserve the name

· Memorandum and articles of association.

· Form 18.

· Form 20

· Company registration form 18.

· Pay necessary fees.

· Certificate of Incorporation.
Based on the above information, we are of the humble considered view that  first creating a company limited by guarantee without shares, the Company can offer the charitable education services intended, but because it is governed under the companies Act, it suffers some limitations of which charitable activities under it are not tax exempt which defeats the purpose of the Ibrahim Matovu foundation.
In the interest of a shift of regimes to enjoy the tax benefits , accumulation and security of funds required for provision of scholarships, counselling services, helping the disadvantaged, create a fund, inspirational seminars, donations and grants, research centre for educational purposes and more other objectives in the same line, we shall then use the same certificate of incorporation granted for the company limited by guarantee to register a non- government organization as a requirement under the law so as to implement and seek for more funds/ grants. 
Despite the fact that the process of registering an NGO is long with more paper work, it is worth the pain to achieve the goals herein, and also for security of the funds, donations made which cannot be recouped back to the donors nor shared among the members upon dissolution, but run a risk of reverting to similar NGO’s, we intend to water proof and prevent the reversion of funds to similar NGO’s by creating  a trust for the beneficiaries of the NGO, which trust is also a Non-profit Organization and has nearly the same benefit, so as to promote the continuity of the purpose of the Ibrahim Matovu Foundation and also have a clear protection of the foundation property.
In conclusion, whereas a foundation is very closely knit with a trust ,it has its limitations in terms of continuity of the donations/ grants and funds, an NGO is also restrained from passing on property to its members and a company limited by guarantee suffers the same fate of dissolution under the companies Act, We therefore humbly find that the best entity is an NGO having under it a Trust and a Company limited by Guarantee.
             

 FOR: ADIL ADVOCATES & SOLICITORS

