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THE ACTUS REUS.
1 The Nature of an Actus Reus.
A crime may, for the purpose of analysis, be divided into two elements, actus reus and mens rea. Mens rea is found in the mind of the accused at the time of commission of the crime. It follows that the actus reus includes all the elements in the definition of the crime except those which relate to the accused’s state of mind and is not merely an “act” in the ordinary popular usage of the term. It is made up not only of the accused’s conduct and its consequences but also of the surrounding circumstances in so far as they are relevant. The definition of burglary, for example under section295(2) of the Penal Code Act (PCA)requires that the accused should have broken and entered a “dwelling House” “in the night” Night according to section 2(Q) of the PCA means the interval  between half past six o’clock in the evening  and a half past six o’clock in the morning. If D breaks and enters a dwelling house by 5pm, his conduct doesn’t, in these circumstances amounting to the actus reus of burglary but may be house breaking.  In this case, apart from D s’ state of mind, and conduct, one of the essential constituents of a crime is missing. In the great majority of crimes, rape, house breaking can be committed at any time of the day or night.

Sometimes a particular state of mind on the part of the victim is required by the definition of the crime where in this case, that state of mind is part of the actus reus and the prosecution will be required to prove its resistance without fail.  I.e. if D is not prosecuted for rape under s.123, it must be shown that P did not consent to the act of intercourse. rf KABUYE SENVEWO v UGANDA cr SCCR APP NO 2 OF 2002. 

The absence of consent by P is an essential constituent of the actus reus. So although it is a state of mind of the victim it forms part of the actus reus of rape and failure to prove absence of consent would mean that one of the essential constituents of the crime is missing. it must be emphasized that in many crimes , the consent of the victim ice entirely irrelevant. i.e.  If D is charged with the murder of P, it is no defence for him to show that P asked to be killed. In the case of defilement it is no defence to show that J consented to having sexual intercourse. 

It is apparent from these examples that it is only by looking at the definition of the particular crime that we can see what circumstances are material to the actus reus. Many factors maybe relevant; for example in bigamy, the fact that D is validly married; in receiving stolen goods, that the goods have been stolen and so on. In general, it may be said that if the absence of any fact (other than the accused stat of mind) will negative the commission of the crime, that fact is part of the actus reus.

It is therefore right to say that an actus reus is an act or deed, that is prohibited by the law or such result of human conduct ads the law seeks to prevent.

Let us look for more examples after the definition of actus reus above. The actus reus of murder may be described as the killing of another human being by an unlawful or omission. It therefore follows that no crime is committed when a duly appointed public executioner puts to death a condemned criminal for although he does so with full intent to kill, this deed being justified by the law, it therefore not an actus on the executioner’s part.
Conduct (Actus Reus) must be voluntary

If the accused is to be found guilty of a crime, his or her behaviour in committing the actus reus must have been voluntary. Behaviour will usually only be considered involuntary where the accused was not in control of his or her own body (when the defence of insanity or automatism may be available) or where there is extremely strong pressure from someone else, such as a threat that the accused will be killed if he or she does not commit a particular offence (when the defence of duress may be available). Some accidents may be viewed by the court as amounting to involuntary conduct that does not give rise to criminal liability.

However, in R v Brady [2006] All ER (D) 239, the Court of Appeal considered the case where a young man had drunk heavily and taken drugs and then sat on a low railing on a balcony that overlooked a dance floor. He lost his balance and fell, breaking the neck of a dancer below who was subsequently wheelchair-bound. While the fall was a tragic accident the Court of Appeal pointed to his earlier voluntary conduct of becoming heavily intoxicated and sitting precariously on the railing and considered that this voluntary conduct was sufficient to be treated as having caused the injuries. 
In a much criticised decision of R v Larsonneur (1933), a Frenchwoman was arrested as an illegal immigrant by the authorities in Ireland and brought back to the UK in custody, where she was charged with being an alien illegally in the UK and convicted. This is not what most of us would describe as acting voluntarily, but it apparently fitted the courts’ definition at the time. It is probably stricter than a decision would be today, but it is important to realise that the courts do define ‘involuntary’ quite narrowly at times.

In R v Deller (1952)36 CR APP 184, D induced P to purchase his car by representing (interlia ) that it was free from encumbrances. D had previously executed a document which purported to mortgage the car to a finance company and no doughty he thought he was telling a lie. He was charged with obtaining money by false pretenses. It then appeared that the document by which the transaction had been effected was probably void in law as an unregistered bill of sale. If it was void the car was free from encumbrances-“…quite accidentally and strange as it may sound, dishonestly, the appellant had told the truth” free from encumbrances-“…quite accidentally and strange as it may sound, dishonestly, the appellant had told the truth”. D’s conviction was therefore, quashed by the court of criminal appeal, for though he has mens rea, no actus reus had been established. rf R v Dadson (1850).
TYPES OF ACTUS REUS
Crimes can be divided into three types, depending on the nature of their actus reus,
1. Action Crimes
The actus reus here is simply an act, the consequences of that act being immaterial. For example, perjury is committed whenever someone makes a statement which they do not believe to be true while on oath. Whether or not that statement makes a difference to the trial is not important to whether the offence of perjury has been committed,
2.  State of affairs crimes
Here the actus reus consists of circumstances, and sometimes consequences, but no acts-they are being' rather than 'doing' offences. The offence committed in R v Larsonneur (1933) 24 Cr App R 74 is an example of this where the actus reus consisted of being a foreigner who had not been given permission to come to Britain and was found in the country. Rf Winzar v Chief Constable of Kent (1983) The Times 28 March.
3. Result crimes
The actus reus of these is distinguished by the fact that the accused's behavior must produce a particular result the most obvious being murder, where the accused's act must cause the death of a human being. 
CAUSATION

When the definition of an actus reus requires the occurrence of certain consequences, the prosecution must prove that it was the defendant's conduct which caused those consequences to occur.

Result crimes raise the issue of causation: the result must be proved to "have been caused by the accused's act. If the result is caused by an intervening act or event, which was completely unconnected with the accused's act and which could not have been foreseen, the accused will not be liable. Where the result is caused by a continuation of the accused's act and the intervening act, and the accused's act remains a substantial cause, and then he or she will still be liable. Much of the case law on the issue of causation has arisen in the context of murder, and therefore this issue will be discussed in detail later. It should be remembered that the issue of causation is relevant to all result crimes.
There are two types of causation:
· (a) Causation in Fact, for which the "But For" Test is used. See:

· R v White [1910] 2 KB 124. The defendant put some poison in his mother's milk with the intention of killing her. The mother took a few sips and went to sleep and never woke up. Medical reports revealed that she died from a heart attack and not the poison. The defendant was not liable for her murder as his act of poisoning the milk was not the cause of death. He was liable for attempt. This case established the 'but for' test. I.e. would the result have occurred but for the actions of the defendant? If the answer is yes the defendant is not liable.
· (b) Causation in Law, for which, for example in homicide cases, the defendant's act must be the "operating and substantial cause of death".
Analysis of an Actus Reus

S. 126(b) of the Penal Code Act, provides:

“It is an offence for the person acting without lawful authority or excuse to take another person under the age of eighteen years out of the custody of any of the parents of the parents or any other person having lawful care or charge over that person.”

Here the conduct which is the central feature of the crime is the physical act of taking away the person. The material circumstances are:

(a) The absence of lawful authority or excuse.
(b) That the person is under eighteen.
(c) That the person was in the custody of the parents or lawful guardian.

If any of these circumstances is not present the crime is not committed. Thus if D was acting under the order of a competent court; or if the person was nineteen; of if he/she was not in the custody of the parent or awful guardian in none of these cases would there be an actus reus.

So when a hangman executes a condemned prisoner, or a soldier in battle shoots an enemy, the killing is not the actus reus of any crime for there is a lawful excuse for it.

Omissions

An actus reus may also consist in a failure to take action where action i.e. required by the criminal law. Criminal liability for omission is exceptional at common law. The generally accepted definitions of most offences include a verb like Kill, assault, damage or take which at first sight at least requires an action of some kind. However many statutes make it an offence to omit to do something e.g. a company which fails to file its returns is guilty of an offence. Nevertheless liability for omission (though exceptional) is not limited to crimes expressly defined by status as omission offences. Murder and Mans slaughter both require that the defendant should have ‘killed ‘but both maybe committed by omission.
In Greener v DPP (1996) The Times, Feb 15 1996. The defendant was the owner of a young, powerful Staffordshire bull terrier. He had left the dog chained in an enclosure in his back garden. The dog had strained and bent the clip releasing its chain. It had escaped from the enclosure and entered a nearby garden where it bit the face of a young child. Section 3(3) of the Dangerous Dogs Act 1991 provides that if the owner of a dog allows it to enter a place which is not a public place but where it is not permitted to be and while it is there it injures any person, he is guilty of an offence. It was held by the Divisional Court that an offence under s3 (3) could be committed by omission. The word "allows" included taking and omitting to take a positive step. In the present case the defendant had failed to take adequate precautions. Similar precautions had been taken in the past but they were obviously inadequate as the fastening was not good enough and the enclosure not secure.

In R v Pittwood (1902), the defendant was employed as a gatekeeper at a railway crossing. One day he went for lunch leaving the gate open so that road traffic could cross the railway line. A hay cart crossing the line was hit by a train. One man was killed, another was seriously injured. Pittwood was convicted of manslaughter based on his failure to carry out his contractual duty to close the gate when a train approached.

In R v Dytham (1979). A uniformed police officer saw a man who was being kicked to death. He took no steps to intervene and drove away when it was over. He was convicted of the common law offence of misconduct in a public office as he had neglected to act to protect the victim or apprehend the victim.
In R v Stone and Dobinson [1977]. The defendants (common law husband and wife) were of low intelligence. One day they were visited by S's sister Fanny and took her in providing her with a bed but over the following weeks she became ill. She did not eat properly, developed bed sores, and eventually died of blood poisoning as a result of infection. The defendants had not obtained any medical assistance for Fanny although they had known that she was unwell. The defendants were convicted of manslaughter. The Court of Appeal held that the defendants had been under a common law duty to care for Fanny. This duty had arisen from their voluntarily assuming the responsibility for looking after her, knowing that she was relying on them. The defendants' failure to discharge this duty was the cause of the victim's death.

Creating a dangerous situation
A person who is aware or ought to have been aware that he or she has created a dangerous situation and does nothing to prevent the relevant harm occurring, may be criminally liable, with the original act being treated as the actus reus of the crime. This area of law is sometimes called the doctrine of supervening fault. In practice this principle can impose liability on defendants who do not have mens rea when they commit the original act, but do have it at the point when they fail to act to prevent the harm they have caused.
In R v Miller (1983). The defendant had been squatting in a house and fell asleep on a mattress smoking a cigarette. The defendant was awoken by the flames, but instead of putting the fire out, he simply got up and went into another room where he found another mattress, and went back to sleep. As a result, the house was substantially damaged by fire, and the defendant was convicted of criminal damage. The House of Lords held that once the defendant awoke and realised what had happened, he came under a responsibility to limit the harmful effects of the fire. The defendant's failure to discharge this responsibility provided the basis for the imposition of liability.
Miller had created a subjective test, requiring defendants themselves to have realised that they had created a dangerous situation before imposing a duty to act. But in the more recent case of Evans (2009) the Court of Appeal laid down an objective test which would be satisfied if defendants ought to have realised that they had created a dangerous situation. In addition, it has been argued by Dennis Baker (2010) that Evans is stretching the Miller principle to cases where the defendant simply contributed to, rather than created, the dangerous situation. 
A rare example of the principle in Miller being applied by the courts is the case of Director of Public Prosecutions v Santra-Bermudez (2003). A police officer had decided to undertake a search of the defendant, as she suspected that he was a ticket tout. Initially she had asked him to empty his pockets and in doing so he revealed that he was in possession of some syringes without needles attached to them. The police officer asked the defendant if he was in possession of any needles or sharp objects. He replied that he was not. The police officer proceeded to put her hand into the defendant’s pocket to continue the search when her finger was pricked by a hypodermic needle. When challenged that he had said he was not in possession of any other sharp items, the defendant shrugged his shoulders and smirked at the police officer. The defendant was subsequently found guilty of an assault occasioning actual bodily harm. This offence is defined as requiring the commission of an act, as opposed to an omission, but the appeal court applied the principles laid down in Miller. By informing the police officer that he was not in possession of any sharp items or needles, the defendant had created a dangerous situation; he was then under a duty to prevent the harm occurring. He had failed to carry out his duty by telling the police officer the truth. 
A recent example of Miller being applied is R v Evans (2009). In that case the appellant was the elder half-sister of the victim. She had supplied the victim with heroin and after the victim had injected herself with the drug, the victim had shown signs of overdosing. The appellant had recognised those signs but had been frightened to call for medical assistance in case she or the victim got into trouble. She therefore put the victim to bed, wiped water on her face to cool her and hoped that she would sleep it off. In the morning the victim was dead. Following the case of R v Kennedy (No. 2) a prosecution for constructive manslaughter could not succeed because the requirement of causation would not be satisfied. Instead the appellant was successfully prosecuted for gross negligence manslaughter and her appeal dismissed. A duty to act was found relying on the case of Miller. The weakness in this approach is that it is easier to convict family members than typical drug dealers where a drug user dies, which does not effectively tackle the social problem posed by drug dealing or reflect the personal fault of the individuals involved. Why protect drug dealers who only care about their financial profit and care nothing for the misery caused by their trade, and criminalise the family and friends who have maintained a close relationship with the drug user? While Evans deserved punishment, is a manslaughter conviction disproportionate on these facts? It is arguable that she was stupid rather than evil, and her level of liability should reflect this.
Euthanasia
 Euthanasia is the name given to the practice of helping severely ill people to die, either at their request, or by taking the decision that life support should be withdrawn when the person is no longer capable of making that decision. In some countries euthanasia is legal but, in this country, intentionally causing someone’s death can constitute murder, even if carried out for the most compassionate reasons. 
However, in the light of the case of Airedale National Health Service Trust v Bland (1993), liability will only be imposed in such cases for a positive act, and the courts will sometimes say there was a mere omission when strictly speaking there would appear to have been an act, in order to avoid imposing criminal liability. The case concerned Anthony Bland, who had been seriously injured in the Hillsborough football stadium disaster when only 17. As a result he suffered irreversible brain damage, leaving him in a persistent vegetative state, with no hope of recovery or improvement, though he was not actually brain-dead. His family and the health trust responsible for his medical treatment wanted to turn off his life-support machine but, in order to ensure that this did not make them liable for murder, they went to the High Court to seek a declaration that if they did this they would not be committing any criminal offence or civil wrong. The declaration was granted by the High Court, and upheld by the House of Lords. Since the House was acting in its civil capacity, strictly speaking the case is not binding on the criminal courts, but it is highly persuasive. Part of the decision stated that turning off the life-support system should be viewed as an omission, rather than an act. Lord Goff said:

“I agree that the doctor’s conduct in discontinuing life support can properly be categorised as an omission. It is true that it may be difficult to describe what the doctor actually does as an omission, for example where he takes some positive step to bring the life support to an end. But discontinuation of life support is, for present purposes, no different from not initiating life support in the first place. In each case, the doctor is simply allowing his patient to die in the sense that he is desisting from taking a step which might, in certain circumstances, prevent his patient from dying as a result of his pre-existing condition: and as a matter of general principle an omission such as this will not be unlawful unless it constitutes a breach of duty to the patient”.
 In this case, it was pointed out that there was no breach of duty, because it was no longer in Anthony Bland’s interests to continue treatment as there was no hope of recovery. The decision of Bland was found to conform with the European Convention on Human Rights by the High Court in NHS Trust A v M and NHS Trust B v H (2000). In particular, there was no violation of the right to life protected by Art. 2 of the Convention. The High Court stated that the scope of Art. 2 was restricted to positive acts, and did not apply to mere omissions

There are three problems according to Smith and Hogan, 5th edn, ch.3, pg, 52:
(i) When the definition of crime requires proof that D caused a certain result, by doing nothing?

(ii) If we can overcome that difficulty, the next question is whether the law recognizes that the particular offence may be committed by omission?
(iii) If the offence is capable of being committed by omission, who was under duty to act? The result has occurred and no one prevented it from occurring.  Is the law going to impose criminal liability on every person in the jurisdiction of the court, for failing to do so? What are the criteria for selecting the culprit?

Question one

Omission and causation

CAN OMISSIONS BE REFERED TO AS CAUSES IN CRIMINAL LAW?

The principal of causation in criminal is to the effect that, where the definition of the actus reus requires the occurrence of certain consequences it must be proved that it was the conduct of the accused which caused those consequences to occur. For example in murder, it is necessary to prove that the act of the accused caused the death of the victim. R v white (1910) 2 KB 124.
The question then arises; can a failure to act (an omission) be considered as a cause in criminal law?

I.e.  if a mother of a child suffering from small pox failed to take a child to hospital  for medical treatment and then the child died, would the mothers failure to act  or omission be treated as the cause of the child’s death?

If grandma’s skirts are ignored by her caress proximity to the gas oven, can the grandson be said to have killed her by his failure to dowse her? Can any doctor enter a cause of death, say failure to telephone the fire brigade?

Let’s say that A sees B drowning and is unable to save him by holding out his hand. A obtains from doing so in order that B maybe drowned, and B drowned. Has A committed an offence?  Assume that A is B’s parent. What would the case be? If A and a stranger, c, were walking past together, it is possible to say, as a matter of fact, that  A, has and that C has not, caused the death of the child. Either could have saved him equally easily and each deliberately refrained from doing so. The difference is that in law A has a duty to act C does not.

The question here is simply, did the accused’s conduct/ omission cause the result.

The defendant/ accused must have prior knowledge that his course of conduct. Omission will cause to harm the victim and it must be proved that the act the accused omitted to do might have prevented the result from happening.

In the case R v Morby (1882) 15 Cox CC 35.
D was convicted of manslaughter of his son a child under the age of 14. D knew his child was suffering from small pox but he didn’t summon a doctor because he was one of the peculiar people who didn’t believe in medical but trusted in prayer and anointment. The child died of small pox. D’s counsel admitted that he could not contend that D was not guilty of breach of a statutory duty but argued that death was not caused by breach of that statutory duty. The injury at first instance found D of manslaughter on the basis that he had breached his statutory duty as apparent to save the life of his child.

The question on appeal was whether the parents’ omission had the effect of reducing the child’s life and therefore caused death. The question that needed to be answered was whether if medical advice and assistance had been called in, the death might have been averted. The medical evidence only showed that it was probable that life might have been prolonged. “Probably might”. The steps omitted may not have been successful, and proof that they would have been successful would rarely, if ever, be possible.
In R v Lowe (1973), a father failed to call a doctor when his nine-week-old baby became ill. He had a duty to act, though on the facts he lacked the mens rea of an offence partly because he was of low intelligence.
Question

Would the situation be different if D knew that his failure to take the child to hospital would cause death and or that if he called in the medical evidence soon enough the child would be healed?

Food for thought.

P has a heart attack and reaches for pills which would save for his life. (i) D, a stranger, pushes the bottle out of his reach. (ii) the bottle is just out of P’s reach. D could easily give it to him but does nothing. In both cases D wants P to die and P in fact dies. Can one rightly say that P is guilty of murder in both cases?

Let’s try to distinguish the case of Morby from the case of R V Gibbins and Proctor 1918 13 Cr App 134.
Walter Gibbins and Edith Proctor were living together with Gibbin’s daughter, Nellyi aged 7 and other children. Proctor had dislike for the child so she kept Nelly upstairs without food, drink or medical treatment. Her intension was to starve the child to death. There was evidence that Proctor hated Nelly so much that she used to curse her and hit her and from this evidence that jury inferred that there she had a strong interest in her death. Gibbins was in regular employment, earning good wages all of which she gave to Proctor to but and provide food. When Nelly died, Proctor told Gibbins to burry her out of sight which he did. Gibbins and Proctor were tried together and convicted of murder of Nelly. They appealed. Gibbins on the ground that he didn’t cause the death of the child. His responsibility was only to provide money for food.

It was stated that Gibbins knew all the facts; he knew the proctor hated Nelly and that she was starving her to death. He also knew that Nelly was sick but didn’t do anything to save her life; therefore he preferred that the child starves to death. He omitted to do what was expected of him as parent and therefore was guilty of murder.

Was Proctor a step mum liable for omission? Was she obligated to give Nelly food? YES… She accepted the money and assumed the duty of providing food to all the children. Therefore both their omissions led to the death of the child. 
In R v Stone and Dobinson (1977), Stone’s sister, Fanny, lived with him and his girlfriend, Dobinson. Fanny was mentally ill, and became very anxious about putting on weight. She stopped eating properly and became bedbound. Realising that she was ill, the defendants had made half-hearted and unsuccessful attempts to get medical help and after several weeks she died. The couple’s efforts were found to have been inadequate. The Court of Appeal said that they had accepted responsibility for Fanny as her careers, and that once she became bed bound the appellants were, in the circumstances, obliged either to summon help or else to care for her themselves. As they had done neither, they were both found to be liable for manslaughter.
Question for the class 

How different is Gibbins and Proctor’s case from Morby?

a) What are examples of offences that are capable of   being committed by omission under the Penal Code Act?

b) What are examples of offences that are not capable of being committed by omission under the Penal Code Act?

Examples of offences against the person that are capable of being committed by omission under Penal Code Act are;

Murder c/s 188, -Any person who of malice aforethought causes the death of another person by an unlawful act or omission commits murder.

Manslaughter c/s 187 -Any person who by an unlawful act or omission causes the death of another person commits the felony termed manslaughter

Duty of head of family to take charge of any child under the age of 14. Any omission that may affect the life or health of the child will be deemed a direct consequence of his act, s.200.s.201, s.202. 203

Attempt to murder c/s 204 (b) failure to give a diabetes patient his insulin, rescued by neighbor ETC…..”

Offenses under the Traffic and Road Safety Act 1998, etc……..

On the other hand, some offences against the person cannot be committed by omission. Examples are, Rape c/s 123, Assault c/s 235, kidnap c/s 239, Abduction c/s 241, etc…. and so many others.

An offense is capable of being committed by omission only if the enactment creating is so specifies.

WHO IS UNDER A DUTY TO ACT 

Although an offence may be capable of being committed by omission, it doesn’t follow that everyone is under a duty to act. Where the conduct in question is genuinely an omission, and not one of the categories just discussed, the next question is whether the particular offence can, in law, be committed by omission. This depends on the definition of the offence. Some of the offences have been defined always to require an act; some can be committed by either an act or an omission. For example, murder and manslaughter can be committed by omission, but assault cannot Fagan v Metropolitan Police Commissioner. 
An example of the offence of murder being committed by an omission is R v Gibbins and Proctor (1918). In that case, a man and a woman were living together with the man’s daughter. They failed to give the child food and she died. The judge directed that they were guilty of murder if they withheld food with intent to cause her grievous bodily harm, as a result of which she died. Their conviction was upheld by the Court of Appeal. 
A duty to act: Where the offence is capable in law of being committed by an omission, it can only be committed by a person who was under a duty to act (in other words, a duty not to commit that omission). This is because English law places no general duty on people to help each other or save each other from harm. Thus, if a man sees a boy drowning in a lake, it is arguable that under English criminal law the man is under no duty to save him, and can walk past without incurring criminal liability for the child’s subsequent death. 
A duty to act will only be imposed where there is some kind of relationship between the two people, and the closer the relationship the more likely it is that a duty to act will exist. So far the courts have recognised a range of relationships as giving rise to a duty to act, and other relationships may in the future be recognised as so doing. 

Special relationship: Special relationships tend to be implied between members of the same family. An obvious example of a special relationship giving rise to a duty to act is that of parents to their children. In R v Lowe (1973), a father failed to call a doctor when his nine-week-old baby became ill. He had a duty to act, though on the facts he lacked the mens rea of an offence partly because he was of low intelligence.
In Evans supra, (where the drug user died from an overdose), as well as the half-sister who supplied the drugs being found to have a duty to act under the Miller principle, the mother was also found to have a duty to act because she had a ‘special relationship’ with her daughter. By failing to call an ambulance when her daughter became unconscious she had breached that duty to act and was liable for manslaughter. 
Voluntary acceptance of responsibility for another Person may choose to take on responsibility for another. They will then have a duty to act to protect that person if the person falls into difficulty. In Gibbins and Proctor, a woman lived with a man who had a daughter from an earlier relationship. He paid the woman money to buy food for the family. Sadly they did not feed the child, and the child died of starvation. The woman was found to have voluntarily accepted responsibility for the child and was liable, along with the child’s father, for murder.

In R v Stone and Dobinson (1977), Stone’s sister, Fanny, lived with him and his girlfriend, Dobinson. Fanny was mentally ill, and became very anxious about putting on weight. She stopped eating properly and became bedbound. Realising that she was ill, the defendants had made half-hearted and unsuccessful attempts to get medical help and after several weeks she died. The couple’s efforts were found to have been inadequate. The Court of Appeal said that they had accepted responsibility for Fanny as her careers, and that once she became bed bound the appellants were, in the circumstances, obliged either to summon help or else to care for her themselves. As they had done neither, they were both found to be liable for manslaughter. 
Contract: A contract may give rise to a duty to act. This duty can extend not just for the benefit of the parties to the contract, but also to those who are not party to the contract, but are likely to be injured by failure to perform it. In R v Pittwood (1902). 
Statute: Some pieces of legislation impose duties to act on individuals. For example, the children’s Act imposes a duty to provide for a child in one’s care. Failure to do so constitutes an offence. Defendant created a dangerous situation where a defendant has created a dangerous situation, they are under a duty to act to remedy this. This duty is illustrated by the case of R v Miller, It should however be noted that common law never imposed a duty to act in protection of others’ property. I.e. nobody is under duty to protect others property from being stolen. Etc….
Criticism

It will depend on the facts of each case whether the court is prepared to conclude that the relationship is sufficiently close to justify criminal liability for a failure to act to protect a victim. This approach has been heavily criticised by some academics, who argue that the moral basis of the law is undermined by a situation which allows people to ignore a drowning child whom they could have easily saved, and incur no criminal liability so long as they are strangers. In some countries, legislation has created special offences which impose liability on those who fail to take steps which could be taken without any personal risk to themselves in order to save another from death or serious personal injury. The offence created is not necessarily a homicide offence, but it is an acknowledgement by the criminal law that the individual should have taken action in these circumstances. Photographers involved in the death of Princess Diana were prosecuted for such an offence in France.
Termination of the duty 

The duty to act will terminate when the special relationship ends, so a parent, for example, a parent stops having a duty to act once the child is grown up.
Mens rea

Mens rea is the Latin for ‘guilty mind’ and traditionally refers to the state of mind of the person committing the crime. The required mens rea varies depending on the offence, but there are two main states of mind which separately or together can constitute the necessary mens rea of a criminal offence: intention and recklessness. When discussing mens rea, we often refer to the difference between subjective and objective tests. Put simply, a subjective test involves looking at what the actual defendant was thinking (or, in practice, what the magistrates or jury believe the defendant was thinking), whereas an objective test considers what a reasonable person would have thought in the defendant’s position. The courts today are showing a strong preference for subjective tests for mens rea. 
Intention 
Intention is a subjective concept: a court is concerned purely with what the particular defendant was intending at the time of the offence, and not what a reasonable person would have intended in the same circumstances.

To help comprehension of the legal meaning of intention, the concept can be divided into two: direct intention and indirect intention. Where the consequence of an intention is actually desired, it is called direct intent – where, for example, Ann shoots at Ben because Ann wants to kill Ben. 
However, a jury is also entitled to find intention where a defendant did not desire a result, but it is a virtually certain consequence of the act, and the accused realises this and goes ahead anyway. This is called indirect intention (or sometimes oblique intention). An example might be where Ann throws a rock at Ben through a closed window, hoping to hit Ben on the head with it. Ann may not actively want the window to smash, but knows that it will happen. Therefore, when Ann throws the rock Ann intends to break the window as well as to hit Ben. 
It should be noted that Lord Steyn suggested obiter, in the House of Lords judgment of R v Woollin (1998) 4 Aller 103, that ‘intention’ did not necessarily have precisely the same meaning in every context in the criminal law. He suggested that for some offences nothing less than purpose (direct intention) would be sufficient. He gave a possible example as the case of Steane (1947)1 Aller 813 which concerned the offence of assisting the enemy with intent to do so. Steane had given a broadcast for the Nazis in order to save his family from being sent to concentration camps. The accused did not desire to help the Nazis and was found to be not guilty of the offence. The developments in the law on intention have come about as a result of murder cases. 

Recklessness 
In everyday language, recklessness means taking an unjustified risk. Its legal definition has radically changed in recent years. It is now clear that it is a subjective form of mens rea, so the focus is on what the defendant was thinking. In 1981, in the case of MPC v Caldwell [1982] AC 341, Lord Diplock created an objective form of recklessness, but this was abolished in 2003 by the case of R v G and another [2003] UKHL 50. A subjective test Following the House of Lords judgment of R v G and another, recklessness will always be interpreted as requiring a subjective test. In that case, the House favored the definition of recklessness provided by the Law Commission’s Draft Criminal Code Bill in 1989: A person acts recklessly . . . with respect to – (i) a circumstance when he is aware of a risk that it exists or will exist; (ii) a result when he is aware of a risk that it will occur; and it is, in the circumstances known to him, unreasonable to take the risk. Defendants must always be aware of the risk in order to satisfy this test of recklessness. In addition, their conduct must have been unreasonable. It would appear that any level of awareness of a risk will be sufficient, provided the court finds the risk taking unreasonable. 
Until the case of R v G and another, the leading case on subjective recklessness was R v Cunningham (1957) 2 QB 396. In this case, the defendant broke a gas meter to steal the money in it, and the gas seeped out into the house next door. Cunningham’s prospective mother-in-law was sleeping there, and became so ill that her life was endangered. Cunningham was charged under s. 23 of the Offences against the Person Act 1861 with ‘maliciously administering a noxious thing so as to endanger life’.

The Court of Appeal said that ‘maliciously’ meant intentionally or recklessly. They defined recklessness as where: ‘the accused has foreseen that the particular kind of harm might be done and yet has gone on to take the risk of it.’ This is called a subjective test: the accused must actually have had the required foresight. Cunningham would therefore have been reckless if he realised there was a risk of the gas escaping and endangering someone, and went ahead anyway. His conviction was in fact quashed because of a misdirection at the trial. In order to define recklessness, the House of Lords in R v G and another preferred to use the words of the Law Commission’s Draft Criminal Code Bill (the Draft Code), rather than its own earlier words in Cunningham. It is likely, therefore, in future that the Draft Code’s definition will become the single definition of recklessness, and the phrasing in Cunningham will no longer be used. 
There are three main differences between the definition of subjective recklessness in the Draft Code, and the definition in Cunningham. First, the Cunningham test only refers to taking risks as to a result and makes no mention of taking risks as to a circumstance. The Law Commission, in preparing its Draft Code, felt that this was a gap in the law. It therefore expressly applies the test of recklessness to the taking of risks in relation to a circumstance. 
Secondly, the Draft Code adds an additional restriction to a finding of recklessness: the defendant’s risk taking must have been ‘unreasonable’. To determine whether the risk taking was unreasonable the courts will balance such factors as the seriousness of the risk and the social value of the defendant’s conduct. 
William Wilson (2003) EWHC 192. observes that: ‘Jumping a traffic light is likely to be deemed reckless if actuated by a desire to get home quickly for tea but not if the desire was to get a seriously ill person to hospital.’ 
Thirdly, the Cunningham test for recklessness only requires foresight of the type of harm that actually occurred. It is arguable that the Law Commission’s Draft Code requires awareness of the risk that the actual damage caused might occur, rf Davies (2004). 
In Booth v CPS [2006] All ER (D) 225. the High Court applied R v G and another and interpreted it as including where a person, being aware of a risk, chooses to close their mind to that risk. In that case the defendant had run onto a road without looking and caused damage to a car as a result. The High Court held that as the defendant was aware of the risks of running into the road and, being aware of those risks, put them out of his mind, he was reckless as to the causing of damage to property and was liable.
In the tragic case of R v Brady (2006) where a young intoxicated man in a nightclub fell from a balcony onto a dancer, breaking her neck, the man appealed against his conviction for causing a non-fatal offence against the person on the basis that the jury had been misdirected on the issue of mens rea. He argued that the jury should have been told that recklessness for the purposes of R v G and another required foresight of an ‘obvious and significant risk’ of injury to another by his actions. This argument was rejected by the Court of Appeal which stated that foresight of some risk of harm was sufficient. Caldwell recklessness abolished In 1981, the case of Metropolitan Police Commission v Caldwell created a new and much wider test for recklessness. Caldwell was an ex-employee of a hotel and nursed a grudge against its owner. He started a fire at the hotel, which caused some damage, and was charged with arson. This offence is defined in the Criminal Damage Act 1971 as requiring either recklessness or intention. On the facts, there was no intention and, on the issue of recklessness, Lord Diplock stated that the definition of recklessness in Cunningham was too narrow for the Criminal Damage Act 1971. For that Act, he said, recklessness should not only include the Cunningham meaning, but also go further. He said that a person was reckless as to whether any property would be destroyed or damaged if: 
1- He does an act which in fact creates an obvious risk that property would be destroyed or damaged.

2- When he does the act he either has not given any thought to the possibility of there being any such risk or has recognised that there was some risk involved and has nonetheless gone on to do it. 
Thus, there were actually two potential ways that Caldwell recklessness could be proved. The first way was very similar to the Cunningham test: ‘he does an act which in fact creates . . . a risk . . . and . . . has recognised that there was some risk.’ The second way was the important extension to the meaning of recklessness: ‘he does an act which in fact creates . . . an obvious risk . . . and . . . he has not given any thought to the possibility of there being any such risk.’ 
The first limb of this definition is essentially a subjective test, because it requires the defendant actually to see the risk. We will call this limb the ‘advertent’ limb as the defendant adverts to the risk, he or she sees the risk. 
The second limb is more difficult to categorise. It has often been described as an objective test, because the defendant does not actually have to see the risk, so long as the risk was so obvious that a reasonable person would have seen it. For this reason, Caldwell recklessness as a whole is often described as an objective standard because, although its first limb is subjective, it is much easier for the prosecution to prove the second limb, it is more difficult to prove what was actually going through defendants’ minds at any particular time than it is to prove what reasonable people would consider should have been going through their minds. 
However, the label ‘objective’ was criticised by the House of Lords in R v Reid (1990) 91 Cr. App. R.263, on the basis that, even for the second limb, the actual state of mind of the particular defendant is still relevant, since the defendant is required to have given no thought to the risk. We will therefore call this the ‘inadvertent’ limb because essentially it means that the defendant failed to advert to the risk; he or she failed to think about the risk. 
In R v Lawrence [1982] AC 510 House of Lords, decided immediately after Caldwell, the House of Lords looked at the meaning of recklessness in the context of the old offence of reckless driving, and held that the Caldwell test of recklessness applied to this offence. They reformulated the test slightly in their judgment, so that the phrase ‘obvious risk’ became ‘obvious and serious risk’. The test also had to be adapted to take into account the fact that the type of risk would inevitably be different for this different offence. Therefore, instead of talking about a risk that ‘property would be destroyed or damaged’, they spoke of a risk of ‘injury to the person or of substantial damage to property’. 
The Caldwell test was further adapted and analysed by the House of Lords in R v Reid (1990). Reid had been driving his car along a busy road near Hyde Park in London. He tried to overtake a car on the inside lane, but the inside lane narrowed to accommodate a taxi-drivers’ hut. Reid’s car hit the hut, and spun off into the oncoming traffic. His passenger was killed and he was charged with the old offence of causing death by reckless driving. The jury were directed in accordance with the Caldwell/Lawrence test, and he was convicted. An appeal against this conviction eventually reached the House of Lords; it was rejected, but the House tried to clarify certain issues relating to the Caldwell test. They made it clear that, while Lord Diplock had given a model direction in Caldwell (as amended by Lawrence), it was no longer necessary to use his exact words, for it could be adapted to fit the particular offence. Courts were free to move away from his words altogether if it would assist the jury to understand the meaning of the test. Following Lord Goff’s comments in Reid, it appears that when Lord Diplock spoke of the risk being ‘obvious’, the risk only needed to be obvious in relation to the inadvertent limb, and it need not be proved in relation to the advertent limb. 
The logic for this conclusion is that if the defendant actually personally saw the risk then it does not really matter whether a reasonable person would have seen it: the defendant is at fault for seeing the risk and going ahead anyway. On the other hand, both limbs of the test required that the risk must be serious. Taking into account these points of clarification, Lord Diplock’s model direction could be redrafted as follows: A person will be reckless if 
1-  he or she does an act which in fact creates a serious risk that property would be destroyed or damaged and

2- Either
 (a) when he or she does the act he or she has not given any thought to the possibility of there being any such risk, and the risk was in fact obvious; or 
(b) has recognised that there was some risk of that kind involved and has nonetheless gone on to do it. Where did Caldwell apply? Following the decision of Caldwell, two tests for recklessness existed. Cunningham applied to most offences requiring recklessness and Caldwell applied to a small minority of offences. Initially it was thought that Caldwell would have a wide application. In Seymour, Watkins LJ stated that ‘the Lawrence direction on recklessness is comprehensive and of general application to all offences . . .’ unless otherwise specified by Parliament. In fact, Caldwell was only applied to a narrow range of offences. Thus, Caldwell was the mens rea for criminal damage, which was the offence in Caldwell itself.

In R v Seymour (1983) [1983] 2 AC 493 it was used for a common law offence of reckless manslaughter, but later in R v Adomako (1994) 3 WLR 288 the House of Lords held that this offence did not exist (see p. 126). The Caldwell lacuna the idea behind the test developed in Caldwell was to broaden the concept of recklessness, so that people who it was felt were morally at fault could not escape liability because it was impossible to prove their actual state of mind. Unfortunately, the test left a loophole, or ‘lacuna’, through which equally blameworthy conduct could escape liability. Caldwell recklessness imposed liability on those who either realised there was a risk and took it anyway, or who failed to see a risk that, by the standards of ordinary people, they ought to have seen. But what about the defendant who did consider whether there was a risk, but wrongly concluded that there was not? An example might be where a person is driving a car and wants to overtake a lorry. In approaching a bend, the car driver considers whether there is a risk involved in overtaking on this stretch of the road, and wrongly decides that there is not. In fact there is a risk and an accident is caused. In theory, the car driver in this situation would appear to fall outside Lord Diplock’s two limbs of recklessness, yet most people would agree that the driver was at least as much at fault as a person who fell within the inadvertent recklessness limb by failing even to consider a risk. The issue was eventually tackled by the House of Lords in R v Reid. The House recognised that the lacuna did in fact exist, but said that it was narrower than some academics had originally suggested. It was held that people would only fall within the lacuna if they thought about whether there was a risk and, due to a bona fide mistake (meaning a genuine, honest mistake), decided there was none in such cases they would not be considered reckless. If they thought about whether there was a risk, and decided on the basis of a grossly negligent mistake that there was none, then they would still be reckless for the purposes of Caldwell. The logical conclusion seems to be, though the House of Lords did not specifically state this, that this last scenario actually created a third limb of Caldwell recklessness. Problems with Caldwell recklessness two tests having two different tests for the same word caused confusion and was unnecessary. There was concern that the higher Cunningham standard applied to rape and the lower Caldwell standard applied to criminal damage. This meant that property was better protected than people.

Objective standard for mens rea: The adoption of Caldwell recklessness meant that a potentially objective standard was being applied to determine mens rea, while many academics and practitioners felt that a mens rea requirement should always be subjective. Lord Diplock argued that there were three good reasons for extending the test for recklessness in this way. 
1- A defendant may be reckless in the ordinary sense of the word, meaning careless, regardless or heedless of the possible consequences, even though the risk of harm had not crossed his or her mind. 
2- a tribunal of fact cannot be expected to rule confidently on whether the accused’s state of mind has crossed ‘the narrow dividing line’ between being aware of risk and not troubling to consider it. 
3- The latter state of mind was no less blameworthy than the former. Overlap with negligence. The Caldwell test blurred the distinction between recklessness and negligence. Before Caldwell, there was an obvious difference. Recklessness meant knowingly taking a risk, negligence traditionally meant unknowingly taking a risk of which you should have been aware. Caldwell clearly came very close to negligence. The lacuna a person who falls within the lacuna appears to be as morally at fault as a person who falls within the advertent limb of Caldwell recklessness. The case of R v Merrick [1996] 1 Cr App R 130 has been criticised as unrealistic. In practice, replacing electrical equipment often creates a temporary danger which cannot be avoided, yet technically each time in criminal law the electrician is reckless. 
Problems for juries: The Caldwell/Lawrence formula is notorious for being difficult for juries to understand. Defendant incapable of seeing the risk. The harshness of the Caldwell test for recklessness was highlighted by the case of Elliott v C [1983] 1 WLR 939. That case drew attention to the fact that a defendant could be found to be reckless under Caldwell when they had not seen a risk and were incapable of seeing the risk because, for example, they were young and of low intelligence. The defendant was a 14-year-old girl, who was in a remedial class at school. Playing with matches and white spirit, she set fire to a neighbor’s shed, which was destroyed. The magistrates found that she gave no thought to the risk of damage, but, even if she had, she would not have been capable of appreciating it. Consequently, she was acquitted of recklessly destroying the shed. The Divisional Court allowed an appeal by the prosecution, on the grounds that the Caldwell test was purely objective, and the fact that the girl was not capable of appreciating the risk was irrelevant to the issue of recklessness. When the court in Caldwell had talked about an obvious risk, it had meant obvious to a hypothetical reasonable person, and not obvious to the particular defendant if he or she had thought about it. 
An attempt was made to moderate the harshness of the inadvertent test of recklessness in R v R [1991] 3 WLR 767 House of Lords, a case in which marital rape was first recognised as a crime. Counsel for the accused unsuccessfully argued that in deciding what was obvious to the reasonable person, that reasonable person should be assumed to have the permanent, relevant characteristics of the accused. This method is used by the courts to moderate the objective test for the partial defence of provocation. The Court of Appeal held that there was no reason for bringing such an approach into the Caldwell test. 
However, in R v Reid the harsh approach to this issue taken in these two cases was softened slightly. The House of Lords recognised that sometimes the issue of capacity could be relevant, but the examples given were limited to situations where there was a sudden loss of capacity, such as a heart attack while driving.
 More recently in R v Cole [1994] Crim LR 582 Court of Appeal  a case involving arson committed by a youth of an allegedly low mental capacity, the Court of Appeal followed Elliott strictly. It stated that the only relevant capacity was that of the average person. This was the central issue in the leading case of R v G and another (2003). In R v G and another (2003) two boys aged 11 and 12 had gone camping without their parents’ permission. In the middle of the night they had entered the back yard of a shop where they had found some bundles of newspaper. They had started to read the newspapers and had then set light to some of the papers. They put the burning newspapers underneath a large plastic wheelie bin and left the premises. A large fire resulted that caused £1 million-worth of damage. The boys had thought that the newspaper fire would extinguish itself on the concrete floor of the yard. Neither of them realised that there was any risk of the fire spreading as it did. The trial judge and the Court of Appeal both felt bound by the precedents and reluctantly convicted the boys of arson under the Criminal Damage Act 1971. The House of Lords, however, allowed the appeal and dramatically overruled Caldwell. The House considered the option of simply refining the Caldwell test in order to achieve justice in the case, by, for example, taking into account the actual characteristics of the defendant when determining whether there was an obvious risk. However, Lord Hutton concluded that Lord Diplock’s speech in Caldwell: . . . has proved notoriously difficult to interpret and those difficulties would not have ended with any refinements which your Lordships might have made to the decision. Indeed those refinements themselves would almost inevitably have prompted further questions and appeals. 
In these circumstances the preferable course is to overrule Caldwell. The House did not mince its words in criticising the Caldwell decision. It stated: The surest test of a new legal rule is not whether it satisfies a team of logicians but how it performs in the real world. With the benefit of hindsight the verdict must be that the rule laid down by the majority in Caldwell failed this test. It was severely criticised by academic lawyers of distinction. It did not command respect among practitioners and judges. Jurors found it difficult to understand; it also sometimes offended their sense of justice. Experience suggests that in Caldwell the law took a wrong turn. Having abolished Caldwell recklessness, the court then quoted with approval the subjective definition of recklessness provided by the Draft Criminal Code Bill, discussed above.
Negligence

Negligence is a concept that is most often found in civil law, but it does have some relevance to criminal law as well. The existence of negligence is traditionally determined according to an objective test, which asks whether the defendant’s conduct has fallen below the standards of the reasonable person. 
Historically, the standard of the reasonable person for the purposes of criminal negligence took no account of the defendant’s actual characteristics. In McCrone v Riding  [1938] 1 All ER 157, which concerned a charge of careless driving, it was held that the accused’s driving could be considered careless if he had failed to come up to the standard of a reasonably experienced driver, even though he was himself a learner driver. 
True crimes of negligence are rare in criminal law, though there are some statutory offences of negligence, particularly those concerned with motoring. More commonly, an offence of strict liability (where no mens rea is required) may allow the accused to use the defence of having acted with all due diligence, in other words, of not being negligent.
 There is one important common law crime where negligence is an element of the offence: gross negligence manslaughter. Because this is a very serious offence, the courts are not just looking for negligence but for gross negligence. 
The leading case on the meaning of gross negligence is the House of Lords judgment of R v Adomako (1994). In that case the House stated that the question of whether gross negligence existed was a jury issue to be determined taking into account all the circumstances. The jury had to consider whether the defendant had been so negligent that their conduct went beyond a mere matter of compensation for the civil courts and justified criminal liability. 
There is some academic debate as to whether negligence can be properly described as a form of mens rea. In Attorney-General’s Reference (No. 2 of 1999) the Court of Appeal stated it was not a form of mens rea as it could be proved without the jury having to look at the state of mind of the defendant. This case arose from the unsuccessful prosecution of Great Western Trains following the Southall train crash in 1997. While the Court of Appeal accepted that gross negligence was not a form of mens rea, a person’s state of mind could still be relevant to proving gross negligence. 
It could be relevant because Adomako requires the jury, when deciding whether gross negligence exists, to consider all the circumstances of the case. But the jury were not required always to look at the mental state of the defendant; they might find that their physical conduct alone fell so far below the standards of the reasonable person that it justified criminal liability. For example, following the Hatfield railway disaster, a jury might find that the simple fact of not repairing the railway line constituted gross negligence, without needing to look at the mental state of any particular company employee. 
Transferred malice If Ann shoots at Ben, intending to kill him, but happens to miss, and shoots and kills Chris instead, Ann will be liable for the murder of Chris. This is because of the principle known as transferred malice. Under this principle, if Ann has the mens rea of a particular crime and does the actus reus of the crime, Ann is guilty of the crime even though the actus reus may differ in some way from that intended. The mens rea is simply transferred to the new actus reus. Either intention or recklessness can be so transferred. As a result the defendant will be liable for the same crime even if the victim is not the intended victim. 
In Latimer (1886) 17 QBD 359, the defendant aimed a blow at someone with his belt. The belt recoiled off that person and hit the victim, who was severely injured. The court held that Latimer was liable for maliciously wounding the unexpected victim. His intention to wound the person he aimed at was transferred to the person actually injured. 
Where the accused would have had a defence if the crime committed had been completed against the intended victim, that defence is also transferred. So if Ann shot at Ben in self-defence and hit and killed Chris instead, Ann would be able to rely on the defence if charged with Chris’s murder. 
In Attorney-General’s Reference (No. 3 of 1994) [1997] 3 All ER 936 the defendant stabbed his girlfriend who was to his knowledge between 22 and 24 weeks pregnant with their child. The girlfriend underwent an operation on a cut in the wall of her uterus but it was not realised at the time that the stabbing had damaged the fetus’s abdomen. She subsequently gave birth prematurely to a baby girl who later died from the complications of a premature birth. Before the child’s death the defendant was charged with the offence of wounding his girlfriend with intent to cause her grievous bodily harm to which he pleaded guilty. After the child died, he was in addition charged with murdering the child. At the close of the prosecution case the judge upheld a defence submission that the facts could not give rise to a conviction for murder or manslaughter and accordingly directed the jury to acquit. The Attorney-General referred the case to the Court of Appeal for a ruling to clarify the law in the field. The Court of Appeal considered the fetus to be an integral part of the mother until its birth. Thus any intention to injure the mother prior to its birth was treated as an intention to injure the fetus. If on birth the baby subsequently died, an intention to injure the baby could be found by applying the doctrine of transferred malice. 
This approach was rejected by the House of Lords. It held that the fetus was not an integral part of the mother, but a unique organism. The principle of transferred malice could not therefore be applied, and the direction was criticised as being of ‘no sound intellectual basis’. 
More recently, in R v Gnango [2011] UKSC 59 the Supreme Court stated that the doctrine of transferred malice applied to accomplices. In that case a man was actually trying to shoot his accomplice but shot and killed an innocent member of the public by mistake. The doctrine of transferred malice justified liability for murder being imposed on the man who fired the gun, but also on the accomplice (it did not matter that the accomplice was the intended victim). 
Coincidence of actus reus and mens rea 
The mens rea of an offence must be present at the time the actus reus is committed. So if, for example, Ann intends to kill Ben on Friday night, but for some reason fails to do so, then quite accidentally runs Ben over on Saturday morning, Ann will not be liable for Ben’s murder. However, there are two ways in which the courts have introduced flexibility into this area: continuing acts and the interpretation of a continuous series of acts as a single transaction. 
An example of the latter occurred in Thabo Meli v R [1954] 1 WLR 228. The defendants had attempted to kill their victim by beating him over the head, then threw what they assumed was a dead body over a cliff. The victim did die, but from the fall and exposure, and not from the beating. Thus there was an argument that at the time of the actus reus the defendants no longer had the mens rea. The Privy Council held that throwing him over the cliff was part of one series of acts following through a preconceived plan of action, which therefore could not be seen as separate acts at all, but as a single transaction. The defendants had the required mens rea when that transaction began, and therefore mens rea and actus reus had coincided.
 Another example of the single transaction doctrine is the case of R v Le Brun [1991] 3 WLR 653. The defendant had punched his wife on the jaw, knocking her unconscious. He then tried to carry her from the garden into the house. As he attempted to carry her, he dropped her, fracturing her skull and it was this injury which caused her death. The defendant had the mens rea for manslaughter but he did not commit the actus reus until the later time when he dropped his wife. The Court of Appeal applied the single transaction doctrine and Le Brun’s conviction for manslaughter was upheld. It noted, however, that the doctrine of a single transaction would not have applied if the defendant had been trying to help his wife when he subsequently dropped her. 
Mens rea and motive 
It is essential to realise that mens rea has nothing to do with motive. To illustrate this, take the example of a man who suffocates his wife with a pillow, intending to kill her because she is afflicted with a terminal disease which causes her terrible and constant pain. Many people would say that this man’s motive is not a bad one in fact many people would reject the label ‘murder’ for what he has done. But there is no doubt that he has the necessary mens rea for murder, because he intends to kill his wife, even if he does not want to do so. He may not have a guilty mind in the everyday sense, but he does have mens rea. Motive may be relevant when the decision is made on whether or not to prosecute, or later for sentencing, but it makes no difference with regard to legal liability. 
Proof of mens rea Under the penal code Act, where the definition of an offence requires the prosecution to prove that the accused intended or foresaw something, the question of whether that is proved is one for the court or jury to decide on the basis of all the evidence. The fact that a consequence is proved to be the natural and probable result of the accused’s actions does not mean that it is proved that he or she intended or foresaw such a result, the jury or the court must decide.

Answering questions 

1 ‘Recklessness remains a difficult concept to explain to juries though it is only another way of saying that the defendant foresaw the results of what he was doing as possible and this gives rise to the offence.’ Discuss.

This is a straightforward essay question on recklessness. The essay could be divided into three parts: 
a)  difficulties for the jury 
b)  objective and subjective tests
c)  Injustice.
 You could use these as subheadings in your essay to make the structure of your essay clear to the reader. 
Difficulties for the jury. The concept was extremely complex when two definitions of recklessness existed, and may have become easier for the jury following the decision of R v G and another. You could point out the complexities of Lord Diplock’s model direction in Caldwell, which had been repeatedly changed by the courts. One of the reasons the courts moved away from Caldwell reckless manslaughter and replaced it with gross negligence manslaughter was because of the difficulties for the jury in understanding the test. 
The new test contained in R v G and another does itself contain some complexities which could cause problems for the jury. Objective and subjective tests You could discuss the fact that the law has been simplified following the case of R v G and another, which provides a single, subjective definition of recklessness. Caldwell had extended the law to cover where the defendant did not foresee the result, but a reasonable person would have foreseen the result. Caldwell has now been overruled.
 Injustice. The concluding section of your essay could argue that the real difficulties with the concept of recklessness in the past was that Caldwell recklessness could cause injustice. You could point in particular to the problem that the law ignored the capacity of the actual defendant, as illustrated by the case of Elliott. The House of Lords hopes that the law contained in R v G and another will not cause such injustice

2. Critically analyse the situations where a person can be liable in criminal law for an omission to act. 
This is not a difficult question – the circumstances in which criminal liability will be imposed for true omissions are clearly explained above. You should also include the situations in which liability is imposed for conduct which would in everyday language be described as an omission, but which in law is an act, and vice versa. 
Remember that you are asked to analyse the law critically, so it is not good enough simply to provide a description; you should also evaluate the law by pointing out its strengths and weaknesses. For example, you could look at the issue of the drowning child and whether the law is adequate in this situation and you could also consider the approach taken by the courts to Tony Bland’s case. 
3. The term ‘recklessness’ plays a crucial role in determining criminal liability yet its meaning still appears uncertain. Critically assess the meaning of the term ‘reckless’ in criminal law. 
Most of the material discussed under the heading ‘Recklessness’ is relevant here. You might start by explaining why recklessness ‘plays a crucial role in determining criminal liability’. To do so you could point out that most offences require proof of mens rea. In proving mens rea a distinction often has to be drawn between recklessness and intention because the more serious offences often require intention only, conviction for which would impose a higher sentence. For lesser offences recklessness is usually sufficient and a lighter sentence would be imposed. 
The rest of your essay could be structured in much the same order as our relevant discussion. In looking at the meaning of the term ‘recklessness’ you would have to discuss the meaning of recklessness in the light of R v G and another. As you are asked to ‘critically assess’, a mere description of the law will not be sufficient – you will need, in addition, to look at issues raised under the headings ‘Problems with Caldwell recklessness’ and whether recklessness should be restricted to a subjective test.
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