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TOPIC 1;

Introduction to Criminal Law
· So how do you determine if the matter is of a criminal or civil nature? What is a crime? People generally have no difficulty understanding in general terms what a crime is, however it can be quite difficult to define in a formal sense. See Melling v. O Mathghamhna (1962) IR 1.  In this case the accused was accused of smuggling butter the sanction imposed was either £100 or three times the price of the goods. The court had to determine if this amounted to a criminal charge. The Supreme Court held by Kingsmill Moore J. held that a criminal charge could be identified by three elements:-
a) its nature as an offence against the public at large.
b) the punitive nature of the sanction.
c) the requirement of mens rea.
· It should be noted that a Crime is a Wrongdoing against the Public at Large. Criminal actions concern conduct against the community at large not just one individual as a result enforcement is not left to the victim but to the State. Criminal proceedings in Uganda are commenced in the name of the state. I.e. Uganda -versus- the Accused in other jurisdictions it is the republic versus the accused and in other jurisdiction it is the people versus the accused. See Article 250(4) 1995 Constitution.
· Note: that even in private prosecution, it is always the state against the accused because you institute the same in the name of the state. The state is treated in all criminal proceedings as the complainant/prosecutor and it is not necessarily the victim. See Uganda V L.P Ogwang HCCRMA 5 of 1996 [1996]VI KARL 120, see also Uganda V Saimon Kaita [1978] HCB 24. 
· And that even where criminal proceedings are instituted in the name of a District Administration of Uganda, the same was held to be in appropriate by the High court. See Uganda V Kemisa Akula w/o aganasi HC Crim Rev No 329 of 1973. 

· With Civil law any breach of it is purely a matter for the injured party. They may decide to sue, settle or discontinue the proceedings. With criminal law whether the prosecution of an accused is to go ahead or not is determined by the State. 
· The prosecution of a crime involves a public prosecutor, usually the Director of Public Prosecutions. The DPP conducts criminal prosecutions on behalf of the State, in the public interest.  
· A Crime is a Wrongdoing that attracts Punishment, an important feature of criminal law is that it attracts a punishment or sanction. With civil law damages are imposed with the aim to compensate the injured party for loss suffered whereas with criminal law the aim is to punish the offender and deter others from carrying out the same acts. 
· A Crime requires Mens Rea. Mens rea means that the offence must be committed knowingly and with an intent to evade the prohibition or restriction. Kingsmill Moore J. in Melling v. O Mathghamhna stated that: “where mens rea is made as an element of an offence, it is generally an indication of criminality.” Mens rea is generally an essential ingredient of a crime. See Goodman v. Hamilton (No. 1) (1992) for the exemptions to the rule. 
PRESUMPTION OF INNOCENCE
· The presumption of innocence is explicitly stated in the 1995 Constitution of the republic of Uganda as Article 28 (3) (a) provides thus: and is internationally recognised as an essential safeguard. It is the cornerstone of the criminal justice system. An accused person is presumed innocent until proved guilty. The burden of proving this guilt is on the prosecution and it must be proved beyond a reasonable doubt as the standard required.  See Woolmington v. DPP (1935) UKHL 1. 
· In this case the accused admitted killing his wife but claimed that the gun had gone off accidentally. The trial judge directed the jury that once the prosecution had shown that the accused had killed his wife the burden of proof shifted to the accused to show that it was accidental i.e. to prove his defence. The House of Lords held that this was incorrect. The burden of proof always lies with the prosecution and once a defence is raised the accused is entitled to be acquitted unless the prosecution disproves that defence. 
· In giving judgment the court explained the presumption of innocence. Viscount Sankey J stated:
·  “it is not for the prisoner to establish his innocence, but for the prosecution to establish his guilt… while the prosecution must prove the guilt of the prisoner, there is no such burden laid on the prisoner to prove his innocence and it is sufficient for him to raise a doubt as to his guilt, he is not bound to satisfy the jury of his innocence… Throughout the web of the English Criminal Law one golden thread is always to be seen, that it is the duty of the prosecution to prove the prisoner's guilt ... the principle … is part of the common law of England and no attempt to whittle it down can be entertained” 
· See DPP v. D O’T (2003) Hardiman J. stated that:- “the presumption of innocence is a vital, constitutionally guaranteed, right of a person accused in a criminal trial and that the right has been expressly recognised in all of the major international human rights instruments currently in force” In fact Article 6(2) of the European Convention on Human Rights states that “everyone charged with a criminal offence shall be presumed innocent until proved guilty according to law”.
BURDEN OF PROOF & STANDARD OF PROOF
· The importance of the burden and standard of proof in any criminal case is impossible to understate. They are the core principles that govern all criminal trials and establish who bears the burden of proving a defendant’s guilt and how this is done. 
·  In 1935, in the case of Woolmington v DPP (1936) 25 Cr App R 72, the House of Lords described the burden and standard of proof in criminal cases in the following terms: “Throughout the web of the English Criminal Law one golden thread is always to be seen, that it is the duty of the prosecution to prove the prisoner's guilt ... If, at the end of and on the whole of the case, there is a reasonable doubt, created by the evidence given by either the prosecution or the prisoner, as to whether the [defendant had committed the offence with which he was charged], the prosecution has not made out the case and the prisoner is entitled to an acquittal. No matter what the charge or where the trial, the principle that the prosecution must prove the guilt of the prisoner is part of the common law of England and no attempt to whittle it down can be entertained.” (per Viscount Sankey L.C. p.481). 
· References to “golden threads” are now rarely heard, however, the fundamental principles set out in Woolmington have been reaffirmed by the courts ever since. Key Cases Woolmington v DPP (1936) 25 Cr App R 72, R v Appleby (William) (1943) 28 Cr.App.R. 1, Kritz (1949) 33 Cr.App.R. 169, R v Summers (1952) 36 Cr.App.R 14, Hepworth & Fearnley (1955) 39 Cr.App.R 152 at 154, R v Bentley (Deceased) [2001] 1 Cr.App.R. 21, CA, R v Gray 58 Cr.App.R 177 at 183,  Walters v. R. [1969] 2 A.C. 26, R v Yap Chuan Ching (1976) 63 Cr.App.R 7, R v Penny (1991) 94 Cr.App.R, R v Alan Edward Stephens [2002] EWCA Crim 1529, R v Abdul Majid [2009] EWCA Crim 2563.
· There are exceptions to the rule that the prosecution bears the burden of proof in relation to every issue arising in the course of a criminal trial. 
· a) Common Law If an accused argues that he is unfit to plead then he must prove that unfitness on the balance of probabilities. If an accused raises the defence of insanity or diminished responsibility he must prove, on the balance of probabilities that he was insane at the time of committing the offence. These defences will be considered later in the course. 
· b) Statute: The second exception is where the accused raises as statutory defence and the statute provides for the accused to prove this defence on the balance of probabilities. People (DPP) v. Byrne (1998) Section 29(2) of the Misuse of Drugs Act 1977 provides that: - “Where it is proved that the defendant had in his possession a controlled drug … it shall be a defence to prove that – (i) He did not know and had no reasonable grounds for suspecting that (ii) That what he had in his possession was a controlled drug … or that he was in possession of a controlled drug…”
· In this case the defendants were arrested in possession of packets containing drugs but claimed not be aware of their contents. It was held, however that once possession of the packages was proved the onus shifted to the accused to prove lack of knowledge of the contents of the packages. The prosecution was obliged to prove that an accused had, and knew he had a package in his control and that package contained something. The prosecution must also prove that the package contained the controlled substance alleged. However the burden of proof then rested with the accused to bring themselves within the defence in s. 29(2). 
· D) RIGHT TO SILENCE: The right to silence which includes a privilege against self-incrimination is closely related to the presumption of innocence. If it is the role of the prosecution to prove that an offence has been committed then flowing from that it should not be the responsibility of the accused person to facilitate the prosecution by being forced to speak. 
·  Pre-trial Right to Silence: The right to silence at pre-trial stage is the right not to answer questions when the crime is being investigated but before anyone is charged with a crime. At common law it was clear that suspects enjoyed a right to refuse to answer police questions. However the right to silence is not absolute. Legislation has increasingly required suspects to answer questions in specific circumstances or to allow the court to draw an adverse inference from the failure to give answers. 
· In Heaney v. Ireland (1996). The accused had failed to answer questions pursuant to s.52 (1) of the Offences against the State Act 1939 while in custody having been detained under Part IV of that Act. Section 52 requires suspects to give an account of their movements around the time at which a crime is alleged to have taken place, failure to account amounts to an offence. The two accused in this case challenged the constitutionality of this provision arguing that it infringed their constitutional right to silence. The Supreme Court held that there was a constitutional right to silence at pre-trial stage as a corollary of the right to freedom of expression under Article 40 of the Constitution. However the court held that this right was not absolute and that the State was entitled to encroach on it in the interests of maintaining public peace and order, provided that encroachment was proportionate to the purpose of the legislation. The Court held in this case that s.52 was an acceptable balance between any infringement of the citizen’s rights with the entitlement of the State to defend itself and therefore the section was constitutional. 
· In Rock v. Ireland (1997) In this case the validity of sections 18 and 19 of the Criminal Justice Act 1984 were challenged. These sections permit a court to draw adverse inferences from a failure by that person to account for their possession of any object, or the presence of any mark on their person or their presence at a particular place which a Garda believes may be related to the offence for which they have been arrested. These inferences may amount to corroboration of other evidence, however a person may not be convicted solely on the basis of such an inference. The result of this section is that the person’s refusal to answer questions when arrested may be used as evidence against that person at trial. The accused challenged these sections on the basis that they infringed his right to silence and that they contravened the presumption of innocence. In this case the accused had been arrested for possessing a number of forged banknotes and while in custody he had been asked to account for his possession of these which he refused to do. The Supreme Court held that the right to silence was not absolute. The court pointed out that the right to silence was limited and in particular it emphasised that an adverse inference could not form the basis for the conviction without other evidence being present, an adverse inference could only be drawn where the court held it proper to do so and the weight of any inference drawn could be challenged by the accused. Therefore the court held that the restriction on the right to silence was justified.
· In People (DPP) v. Finnerty (1999) The accused in this case was accused of rape and put forward an alternative account of the events that night in question. The prosecution sought to put it to the defendant that he had not give this account when arrested and questioned. The implication of this would be that the accused had made up the account. The trial judge allowed this line of questioning and the accused was convicted. On appeal the Court of Appeal upheld this decision. On further appeal to the Supreme Court the conviction was overturned. The Court stated that while the legislation might validly allow adverse inferences to be drawn from silence, in this case no such legislation existed and since there was no statutory provision allowing adverse inferences to be drawn the accused’s constitutional right to silence applied. What this case showed was that when there is no legislation limiting the accused’s right to silence then that right to silence cannot be restricted in any way. The Criminal Justice Act 2007 has severely restricted an accused’s right to silence. Section 39 of the Act has inserted s.19A into the Criminal Justice Act 1984. Under Diploma in Legal Studies – Criminal Law Fundamental Principles and Concepts of Criminal Law Copyright Cliodna McAleer BL 6 s.19A where a person is arrested for an arrestable offence and fails to mention a fact that is later relied on in court as a defence to the crime alleged the court may draw inferences from the fact that the accused failed to mention it when questioned. Again this inferences may amount to corroboration of other evidence and a person my not be convicted solely on the basis of such an inference. This has severe repercussions on the right to silence as it means that if an accused is arrested for an arrestable offence (punishment of 5 or more years if convicted) stays silent or fails to mention some particular fact while being questioned and then makes assertions in his defence at the trial the court can draw inferences from the fact that he did not mention those assertions when questioned. The result of this is that the right to silence has been restricted in all circumstance where the person is accused of an arrestable offence. In the case of DPP v. Finnerty the court made it clear that the right to silence could only be limited when the legislature had provided for it in a statute. Up until the 2007 the limitation on the right to silence only applied with a handful of offences however now the limitation has been legislated for in relation to all arrestable offences. b) At-trial Right to Silence At the trial itself there is a constitutional right of an accused person not to testify. This arises from Article 38.1. However when an accused person chooses to testify then this right is waived and he must answer all questions put to him by the prosecution and cannot decline to do so on the basis that the answers may incriminate him. c) Privilege against Self-Incrimination Legislation may require a person to answer questions in relation to a criminal investigation however when a person is compelled to answer a question can the information provided be used as evidence against them at trial or will the privilege against self-incrimination prevent it from being used? Re National Bank (1999) Section 10 of the Companies Act 1990 imposes an obligation on company officers and agents to co-operate with inspectors investigating a company. This includes answering any questions the inspector may have. In this case the National Irish Bank was being investigated in relation to a number of criminal offences including tax evasion and fraudulent charges on customer accounts. The employees refused to answer the questions put to them on the basis that the questions amounted to an infringement of their right to silence and potentially required them to incriminate themselves. The Supreme Court held that the employees did enjoy a right to silence, however the powers give to the inspectors were proportional and no more than was required by the public interest. Therefore the right to silence had been validly restricted. The question then became whether the answers to these questions could be used in evidence against the employees. The court looked at the case law dealing with this area in particular whether involuntary confessions could be admitted as evidence against an accused. Barrington J stated:- Diploma in Legal Studies – Criminal Law Fundamental Principles and Concepts of Criminal Law Copyright Cliodna McAleer BL 7 “It appears to me that the better opinion is that a trial in due course of law requires that any confession admitted against an accused person in a criminal trial should be a voluntary confession and that any trial at which an alleged confession other than a voluntary confession were admitted in evidence against the accused person would not be a trial in due course of law within the meaning of Article 38 of the Constitution and that it is immaterial whether the compulsion or inducement used to extract the confession came from the Executive or from the Legislature.” As a result of this case it became clear that while legislation may validly restrict the right to silence it may not limit the privilege against self-incrimination, therefore an accused who may be required to answer questions before the trial cannot have the answers to those questions used as evidence against him at the trial. E) STANDARD OF PROOF The standard of proof is the threshold that the prosecution must meet in order to secure a conviction against the accused. The standard in a civil case is on the balance of probabilities. That is that the plaintiff can only succeed if he shows that his version of events is more likely than not. The standard in criminal law is higher than on the balance of probabilities, guilt must be shown beyond reasonable doubt. The standard of proof was explained by Denning J. in the following case Miller v. Minister for Pensions (1947) “Proof beyond reasonable doubt does not mean proof beyond the shadow of a doubt. The law would fail to protect the community if it admitted fanciful possibilities to deflect the course of justice. If the evidence is so strong against a man as to leave only a remote possibility in his favour, which can be dismissed with the sentence "of course it is possible, but not in the least probably," the case is proved beyond reasonable doubt, but nothing short of that will suffice." What this means is that if there is any doubt in the minds at all then the accused is entitled to the benefit of that doubt and must be found not guilty. In Ireland this was explained by Kenny J. in The People (AG) v. Byrne (1974) “The correct charge to a jury is that they must be satisfied beyond reasonable doubt of the guilt of the accused, and it is helpful if that degree of proof is contrasted with that in a civil case. It is also essential, however, that the jury should be told that the accused is entitled to the benefit of the doubt and that when two views on any part of the case are possible on the evidence, they should adopt that which is favourable to the accused unless the State has established the other beyond reasonable doubt.” Diploma in Legal Studies – Criminal Law Fundamental Principles and Concepts of Criminal La
http://www.onepaper.co.uk/wp-content/uploads/2014/07/N12_Burden_of_proof.pdf
https://www.ibat.ie/downloads/Sample_notes/Legal%20Studies/Criminal%20Law%20-%20Cliodna%20McAlee.pdf
http://www.ulii.org/ug/judgment/court-appeal/2009/21
THE ELEMENT OF A CRIME

Before a man can be convicted of a crime, it is usually necessary for the prosecution to prove (a) that a certain event or a certain state of affairs, which is forbidden by the criminal law, has been caused by his conduct and (b) that his conduct was accompanied by a prescribed state of mind. The event or state of affairs is usually called the actus reus and the state of mind the mensrea of the crime. Both these elements must be proved beyond reasonable doubt by the prosecution. i.e. though it is absolutely clear that D killed P- that is he has caused an actus reus- he must be acquitted of murder if the killing might reasonably have been accidental; for if that is the case, it has not been proved beyond reasonable doubt that he has mensrea.(this is subject to a few expectations which we shall discuss in a due course)
The general rule is that a man is not criminally responsible for an act of his conduct unless it is proved that he did the act voluntarily and with a blameworthy state of mind. This principle is also frequently stated in the form of a Latin maxim: actus non facit reum nisi mens sit rea.

We shall now look at the two elements of actus reus and mensrea separately
THE ACTUS REUS
1 The Nature of an Actus Reus.
A crime may, for the purpose of analysis, be divided into two elements, actus reus and mens rea. Mens rea is found in the mind of the accused at the time of commission of the crime. It follows that the actus reus includes all the elements in the definition of the crime except those which relate to the accused’s state of mind and is not merely an “act” in the ordinary popular usage of the term. It is made up not only of the accused’s conduct and its consequences but also of the surrounding circumstances in so far as they are relevant. The definition of burglary, for example under section295(2) of the Penal Code Act (PCA)requires that the accused should have broken and entered a “dwelling House” “in the night” Night according to section 2(Q) of the PCA means the interval  between half past six o’clock in the evening  and a half past six o’clock in the morning. If D breaks and enters a dwelling house by 5pm, his conduct doesn’t, in these circumstances amounting to the actus reus of burglary but may be house breaking.  In this case, apart altogether from D s’ state of mind, and conduct, one of the essential constituents of a crime is missing. In the great majority of crimes, rape, house breaking can be committed at any time of the day or night.

Some times a particular state of mind on the part of the victim is required by the definition of the crime where in this case, that state of mind is part of the actus reus and the prosecution will be required to prove its resistance without fail.  I.e. if D is not prosecuted for rape under s.123, it must be shown that P did not consent to the act of intercourse. rf KABUYE SENVEWO v UGANDA cr SCCR APP NO 2 OF 2002. 
The absence of consent by P is an essential constituent of the actus reus. So although it is a state of mind of the victim it forms part of the actus reus of rape and failure to prove absence of consent would mean that one of the essential constituents of the crime is missing. it must be emphasized that in many crimes , the consent of the victim ice entirely irrelevant. i.e.  If D is charged with the murder of P, it is no defence for him to show that P asked to be killed. In the case of defilement it is no defence to show that J consented to having sexual intercourse. 
It is apparent from these examples that it is only by looking at the definition of the particular crime that we can see what circumstances are material to the actus reus. Many factors maybe relevant; for example in bigamy, the fact that D is validly married; in receiving stolen goods, that the goods have been stolen and so on. In general, it may be said that if the absence of any fact (other than the accused stat of mind) will negative the commission of the crime, that fact is part of the actus reus.

It is therefore right to say that an actus reus is an act or deed, that is prohibited by the law or such result of human conduct ads the law seeks to prevent.

Let us look for more examples after the definition of actus reus above. The actus reus of murder may be described as the killing of another human being by an unlawful or omission. It therefore follows that no crime is committed when a duly appointed public executioner puts to death a condemned criminal for although he does so with full intent to kill, this deed being justified by the law, it therefore not an actus on the executioner’s part.
2 An Actus Reus must be proved.

If there is no an actus reus there is no crime. Although D believes it is 7.30pm when he breaks and enters the dwelling house, he cannot in any circumstances be guilty of burglary if the time, in fact ids only 6.00pm. D has the mens rea but the actus reus , the other fundamental element of the crime, is lacking. D may assault P with intent to ravish her against her will but, if she in fact consents, his act can not amount to rape. If D makes a statement, which he believes to be false, for the purpose of obtaining money, he can not be convicted of obtaining by false pretences if the statement is, in fact, true.
In R v Deller (1952)36 CR APP 184, D induced P to purchase his car by representing (interlia) that it was free from encumbrances. D had previously executed a document which purported to mortgage the car to a finance company and no doughty he thought he was telling a lie. He was charged with obtaining by false pretences. It then appeared that the document by which the transaction had been effected was probably void in law as an unregistered bill of sale. If it was void the car was free from encumbrances-“…quite accidentally and strange as it may sound, dishonestly, the appellant had told the truth” free from encumbrances-“…quite accidentally and strange as it may sound, dishonestly, the appellant had told the truth”.D’s conviction was therefore, quashed by the court of criminal appeal, for though he has mens rea, no actus reus had been established.

Read Rv Dadson.
3 Analysis of an Actus Reus

s. 126(b) of the Penal Code Act, provides:

“It is an offence for the person acting without lawful authority or excuse to take another person under the age of eighteen years out of the custody of any of the parents of the parents or any other person having lawful acre or charge over that person.”
Here the conduct which is the central feature of the crime is the physical act of taking away the person. The material circumstances are:

(a) The absence of lawful authority or excuse

(b) That the person is under eighteen

(c) That the person was in the custody of the parents or lawful guardian.

If any of these circumstances is not present the crime is not committed. Thus if D was acting under the order of a competent court; or if the person was nineteen; of if he/she was not in the custody of the parent or awful guardian in none of these cases would there be an actus reus.

So when a hangman executes a condemned prisoner, or a soldier in battle shoots an enemy, the killing is not thee actus reus of any crime for there is a lawful excuse for it.

4. The Conduct must be willed.
If the actus reus includes an act, the act must be willed by the accused. It the man is unable to control the movement of this limbs it seems obvious that he should not be held criminally liable for the movement or any of its consequences. It is a common law defence of automatism for one to show that his act was involuntary.   
In R v Charlson , D a devoted and indulgent father made a sudden and savage attack on his son striking him on the head with a mallet and throwing him from a window. He was charged with various offences against the person and at his trial evidence was adduced to the effect that there was a possibility that he was suffering from cerebral tumor. A person who was so affected according to the medical evidence would be liable to an outburst of impulsive violence over which he would have no control at all. It was held that he was automation without any real knowledge of what he was doing. H is actions were purely automatic and his mind had no control over the movement of his limbs.
5. Causation

When the definition of an actus reus requires the occurrence of curtain consequences it is necessary to prove that it was the conduct of the accused whish caused those consequences to occur. In murder or manslaughter for example, it is necessary to prove that the act of the accused caused the death. If the death came about through some other cause then the crime is not committed, even though all the other elements of the actus reus and the mens rea are present.

In R v White (1910)2 KB 124, it appeared that D put Potassium cyanide into a drink called nectar with intent to murder his mother. She was found dead shortly afterwards with the glass, three parts filled, beside her. The medical evidence showed that she had died not because of the poison, but of heart failure. D was acquitted of murder and convicted of an attempt to murder.
Although the consequences which D intended occurred, he didn’t cause it to occur and there was no actus reus  of murder. A less obvious example is R v Hensler, where D wrote begging letter to P declaring that he was a poor shipwrecked widow and telling other lies. P, because he remembered some thing which had been told to him previously, was not deceived but nevertheless, sent five shillings by false pretences.

Once again the consequences which D intended (and which is part of the actus reus of obtaining by false pretences) occurred but it was not D’s false pretence which caused it to occur. It was as if a rogue having tried unsuccessfully to break into a safe with an inadequate implement, were to be presented by the owner with the contents. The rogue would have got what he wanted, yet failed to bring about the actus reus.
6. Omissions
An actus reus may also consist in a failure to take action where action i.e required by the criminal law. Criminal liability for omission is exceptional at common law. The generally accepted definitions of most offences include a verb like Kill, assault, damage or take which at first sight at least requires an action of some kind. However many statutes make it an offence to omit to do something e.g. a company which fails to file its returns is guilty of an offence. Nevertheless liability for omission (though exceptional) is not limited to crimes expressly defined by status as omission offences. Murder and Mans slaughter both require that the defendant should have ‘killed ‘but both maybe committed by omission.
There are three problems according to Smith and Hogan, 5th edn, chapter three at page 52:

(i) When the definition of crime requires proof that D caused a certain result, by doing nothing?
(ii) If we can overcome that difficulty, the next question is whether the law recognizes that the particular offence may be committed by omission.
(iii) If the offence is capable of being committed by omission, who was under duty to act? The result has occurred and no one prevented it from occurring.  Is the law going to impose criminal liability on every person in the jurisdiction of the court, for failing to do so? What are the criteria for selecting the culprit?

Question one

Omission and causation

CAN OMISSIONS BE REFERED TO AS CAUSES IN CRIMINAL LAW?

The principal of causation in criminal is to the effect that, where the definition of the actus reus requires the occurrence of certain consequences it must be proved that it was the conduct of the accused which caused those consequences to occur. For example in murder, it is necessary to prove that the act of the accused caused the death of the victim. R v white (1910) 2 KB 124

The question then arises; can a failure to act (an omission) be considered as a cause in criminal law?

i.e.  if a mother of a child suffering from small pox failed to take a child to hospital  for medical treatment and then the child died, would the mothers failure to act  or omission be treated as the cause of the child’s death?

If grandma’s skirts are ignored by her caress proximity to the gas oven, can the grand son be said to have killed her by his failure to dowse her? Can any doctor enter a cause of death, say failure to telephone the fir brigade?

Let’s say that A sees B drowning and is unable to save him by holding out his hand. A obtains from doing so in order that B maybe drowned, and B drowned. Has A committed an offence?  Assume that A is B’s parent. What would the case be? If A and a stranger, c, were walking past together, it is possible to say, as a matter of fact, that  A, has and that C has not, caused the death of the child. Either could have saved him equally easily and each deliberately refrained from doing so. The difference is that in law A has a duty to act C does not.

The question here is simply, did the accused’s conduct/ omission cause the result.
The defendant/ accused must have prior knowledge that his course of conduct. Omission will cause to harm the victim and it must be proved that the act the accused omitted to do might have prevented the result from happening.

In the case R v Morby (1882) 15 Cox CC 35

D was convicted of manslaughter of his son a child under the age of 14. D knew his child was suffering from small pox but he didn’t summon a doctor because he was one of the peculiar people who didn’t believe in medical but trusted in prayer and anointment. The child died of small pox. D’s counsel admitted that he could not contend that D was not guilty of breach of a statutory duty but argued that death was not caused by breach of that statutory duty. The injury at first instance found D of manslaughter on the basis that he had breached his statutory duty as apparent to save the life of his child.
The question on appeal was whether the parents’ omission had the effect of reducing the child’s life and therefore caused death. The question that needed to be answered was whether if medical advice and assistance had been called in, the death might have been averted. The medical evidence only showed that it was probable that life might have been prolonged. “Probably might”. The steps omitted may not have been successful, and proof that they would have been successful would rarely, if ever, be possible.

Question

Would the situation be different if D knew that his failure to take the child to hospital would cause death and or that if he called in the medical evidence soon enough the child would be healed?
Food for thought.

P has a heart attack and reaches for pills which would save for his life.(i) D, a stranger, pushes the bottle out of his reach.(ii) the bottle is just out of P’s reach. D could easily give it to him but does nothing. In both cases D wants P to die and P in fact dies. Can one rightly say that P is guilty of murder in both cases?

Let’s try to distinguish the case of Morby from the case of R V Gibbins and Proctor 1918 13 Cr App 134

Walter Gibbins and Edith Proctor were living together with Gibbin’s daughter, Nellyi aged 7 and other children. Proctor had dislike for the child so she kept Nelly upstairs without food, drink or medical treatment. Her intension was to starve the child to death. There was evidence that Proctor hated Nelly so much that she used to curse her and hit her and from this evidence that jury inferred that there she had a strong interest in her death. Gibbins was in regular employment, earning good wages all of which she gave to Proctor to but and provide food. When Nelly died, Proctor told Gibbins to burry her out of sight which he did. Gibbins and Proctor were tried together and convicted of murder of Nelly. They appealed. Gibbins on the ground that he didn’t cause the death of the child. His responsibility was only to provide money for food.
It was stated that Gibbins knew all the facts; he knew the proctor hated Nelly and that she was starving her to death. He also knew that Nelly was sick but didn’t do anything to save her life; therefore he preferred that the child starves to death. He omitted to do what was expected of him as parent and therefore was guilty of murder.
Was Proctor a step mum liable for omission? Was she obligated to give Nelly food? YES… She accepted the money and assumed the duty of providing food to all the children. Therefore both their omissions led to the death of the child.

Question for the class 

How different is Gibbins and Proctor’s case from Morby?

(a)  What are examples of offences that are capable of   being committed by omission under the Penal Code Act?

(b) What are examples of offences that are not capable of being committed by omission under the Penal Code Act?

Examples of offences against the person that are capable of being committed by omission under Penal Code Act are;

Murder c/s 188, -Any person who of malice aforethought causes the death of another person by an unlawful act or omission commits murder.
Manslaughter c/s 187 -Any person who by an unlawful act or omission causes the death of another person commits the felony termed manslaughter

Duty of head of family to take charge of any child under the age of 14. Wany omission that may affect the life or health of the child will be deemed a direct consequence of his act, s.200.s.201, s.202.03
Attempt to murder c/s 204 (b) failure to give a diabetes patient his insulin, rescued by neighbor ETC…..”
offenses under the Traffic and Road Safety Act 1998, etc……..

On the other hand, some offences against the person can not be committed by omission. Examples are, Rape c/s 123, Assault c/s 235, kidnap c/s 239, Abduction c/s 241, etc…. and so many others.

An offense is capable of being committed by omission only if the enactment creating is so specifies.
WHO IS UNDER A DUTY TO ACT 
Although an offence may be capable of being committed by omission, it doesn’t follow that every one is under a duty to act.

I.e. if A is a neighbor to B omits or fails to call for an ambulance to collect B and take him to hospital. Will A be guilty of manslaughter because of his failure to do so? The question can only be answered adequately after establishing whether the two people enjoyed a special relationship with each other. However if they are in no special relationship with each other, it is said that however grossly immoral their conduct, they commit no crime.

For example if A and stranger C were walking past together and they See B drowning and they both do nothing to save her. Who would have committed an offence, if is found out that C has not caused the death of the child. Either could have saved her equally easily and each deliberately refrained from doing so. The difference will be that in law, A has a duty to act but C doesn’t……..

The next step would then be to determine when the criminal law imposes a duty to act. Common law imposes a duty to act where there is some special relationship such as parent or guardian with the other person, or where the accused had undertaken a duty gratuitously i.e. take care of the neighbors’ kid upon death of her parents, or by contract i.e. employment, some special relationship such as lawyer-client, doctor-patient, airline- passengers, etc….

Or where there is legal duty to act such as under s. 201, duty of masters to provide necessary food, clothing or lodging for any servant under the age of 16. 

A duty to act may also arise where D is in charge of dangerous things s.202, etc…. it could be animals machines etc. for example if you have a Germans Sheppard’s you would be under a duty to ensure that animals do not attack passerby. You will owe your neighbors and any other person a duty of protection against the attack.
A duty to act may also arise at a common law where D is responsible for the creation of a dangerous situation. According to an American case of common wealth v Cali, it was held that if D accidentally starts afire his willful omission to do anything to put it out makes him liable for arson.
It should however be noted that common law never imposed a duty to act in protection of others’ property. i.e. no body is under duty to protect others property from being stolen. etc….

In R v Pittwood (1902) 19 TLK 37

A railway crossing gate keeper opened the gate to let a cart pass and went off to his lunch, forgetting to shut it again. Ten minutes later, a hay cart while crossing the line was struck by a train. D was convicted of manslaughter. It was argued on his behalf that he only owed a duty of care to his employers the railway company, with whom he contracted.

It was held that there was gross and criminal negligence as the man was paid to keep the gate shut and protect the public. He owned the public that duty.

Omissions have been made criminal in many statutes and in such cases the omission will amount to the actus reus of that particular offence
Exercise;

Try to identify the actue reus in a few offenses created under the Penal Code Act, i.e. adultery, abduction, rape, and burglary.

END
LECTURE NOTES. 

PARTIES TO OFFENCES

(PARTICIPATION IN AND LIABILITY TO CRIMES)

 Who is a party to an offence where the offence is committed by more than one person?
There are three types of parties to offenses or crimes

1.    Principal Offenders

2.    Accessories

3.    Innocent agents

(Principal Offenders)

Generally speaking, in criminal law, the person who does the forbidden act or causes the actus reus of crime is not necessarily the only one who is liable to be convicted of the crime thereby committed.

According to section 19 (1) PCA,
When an offence is committed, each of the following persons is deemed to have taken part in committing the offence, and to be guilty of the offence and maybe charged with actually committing it;

(a)   Every person who does the act or makes the     omission which constitutes the offence(the perpetrator)

(b)  Every person who does or omits to do any act for the purpose of enabling or aiding another person to commit the offence (the enabler or aider)
(c) Every person who aids or abets another person in committing the offense(aider or abettor)

(d) Every person who produces or counsels any other person to commit the offense(the counsellor or procurer)

There are four categories of principal offenders in a crime. Suppose Hadad persuades Jadidu to murder Mr. Sidompayo, and mawaya knowing of the plot, gives Jadidu a gun. Huzai, who also knows the plan, drives Jadidu to Mrs. Sidompayo’s residence. While Huzai keeps watching outside, Jadidu shoots and kills Mr. Sidompayo. All four are principal offenders, who may be jointly charged with murder.

If Jadidu goes ahead and kills Mr. Sidompayo, she will be guilty of murder. Jadidu will be the perpetrator and will fall under category (a), because she is the person who has actually done the act that has constituted the offence and would be known as the principal in the first degree.

Hadadi and Huzai fall under either (b) or (c) 

Huzai has aided Jadidu while Jadidu commits the crime and although he is not present at the actual scene of the crime, she has aided and abetted Jadidu by watching outside and driving her to the scene of the crime and would therefore be principal in the second degree.

Mawaya has enabled, assisted, aided Jadidu to carry out the forbidden act/ actus reus by providing her with a gun and therefore will be in law known as an accessory before the fact or a counselor or procurer.

Hadad, the counsellor or procurer falls under head (d) and in law would also be an accessory before the fact.

If Jadidu goes ahead and kills Mr. Sidompayo, all the four persons will be guilty of murder and they may be charged and convicted of committing the substantive offense as principal offenders.

It should be noted that the liability of Mawaya, Hadad and Huzai derives from that of Jadad. For example, if Diana goes to Mr. Sidompayo and actually pulls the trigger, all the others will be guilty of murder. If she charges of her mind, of course none of them will be guilty of murder, for no murder has been committed. However if after killing Mr. Sidompayo, Jadidu kills herself, or goes broad and is never heard of again, Mawaya Hadad and Huzai may still be convicted of the murder Diana committed. If it is proved at the trial that Diana actually killed Mr. Sidompayo, her absence or death will be immaterial to the conviction of the other three.
Rf CPL KASIRYE HAMUZA & 4 ORS v UGANDA SC CR APP NO 44 OF 2001

PRINCIPALS IN THE FIRST DEGREE

Where there are several participants in a commission of a crime, the principal in the first degree is the owner whose act is the most immediate cause of the actus reus. S.19 (1) (a) PCA
For example in the case of murder by shooting, the principal in the first degree will be the man who with mensrea, pulls the trigger or in a case of murder by poisoning, it will be the man who actually administers the poison that causes death. In bigamy, the person who knows himself or herself to be married goes through a second ceremony of marriage will be the principal in the first degree.
The principal in the degree may also be a person who doesn’t directly participate in the actus reus at all. For example, D and E prepare a letter bomb addressed to V and D posts it. The letter passes through several hands in the post office and is put through V’s letter box by F, an unsuspecting postman. V opens it and is injured or killed. F’s act is the most immediate cause of the killing but F is not a participant in the crime. Obviously D is the principal and F and the other post office employees who handled the letter are innocent agents.
Another example, if D intending to kill P, gives P’s daughter a poison which she says will cure P’s cold, and she innocently administers the poison, causing P’s death then D will be the principal in the first degree although she doesn’t directly participate in the actus reus.

Suppose that Alice hires Julius to beat up George and Julius does so. Julius will be the principal in the first degree and Alice the principal in the second degree. Why isn’t Alice the principal in the first degree since the beating occurred only because she hired Julius to do it. In law, she is not the one who caused the harm. The interning voluntary act of Julius breaks the chain of causation.

PRINCIPALS IN THE SECOND DEGREE

A principal in the second degree is one who is present aiding and abetting the principal in the first degree at the time of the commission of the crime. For instance in the murder case, if D lends P the gun that shoots at K, he will be in the law that known as an aider. This is one who assists or encourages P in the commission of the crime. Then L who drives P in the commission of the crime. Then L who drives P to K’s house and keeps watch while the crime is being committed will be an abettor. That is one who encourages P to committee the crime and therefore will be a principal in the second degree.

According to s.19 (1) c) every person who aids and abets another person in committing the offense is guilty of the offence and therefore they will all be guilty as if they were principals in the first degree.

In the case of R V Bourne (1952) 36 Cr App Rep 125,

Bourne was convicted of aiding and abetting his wife to commit buggery with a dog (carnal knowledge of the dog). The case against the appellant was that he was a principal in the second degree to the crime of buggery which was committed by his wife, because on the day when it happened, he was present, aiding and encouraging her to have carnal knowledge of the dog. The woman’s defence was that she was forced by her husband to commit buggery and had therefore acted out of duress.
The evidence adduced showed that, the appellant had indeed caused his wife to have connection with a dog, and the court found that since he had caused his wife to have connection with a dog, he was guilty as an aider and abettor and therefore was a principal in the second degree to the charge against his wife.
An aider and or abettor maybe convicted of an offence even though the principal offender is found not to be guilty of the offense.

(i.e., if a man b and c went to D’s house and force him to kill the house maid. If lets assume they give d a gun and encourage him to shoot his maid, if he does, he would have caused an actus reus but with a defence of duress, but the two men will be guilty as principals in the second degree for procuring him to commit the offence although he is acquitted.)

Where a man procures his friend to commit rape, he may raise the defence of intoxication and get away with it but the man will be guilty as a principal in the second degree.

In the case of R v Cogan and Leak (1975) 2 ALL ER 1059

  The appellants were convicted of rape, Cogan as a principal and Leal as being an aider and abettor to the same offence. Leal had terrorized his wife into submitting to sexual intercourse with his friend Cogan. Cogan’s defence was that he could not be found guilty of aiding and abetting Cogan to rape his wife because Cogan had been acquitted of that offence.
It was stated that the fact that Cogan was innocent of rape because he believed that Mrs. Leak was consenting doesn’t affect the position that she was raped. The fact was that the wife had been raped and that the rape was procured by Leak. Therefore, there is no way Leak could go free without being charged with the offence of procuring Cogan to rape his wife.

rf at s.34, 202 of PCA.

ACCESSORIES BEFORE THE FACT.

An accessory before the fact is one who before the commission of the crime, advises, encourages, and or knowingly gives assistance to one or more of the principals.

In the case of Zuberi S/ o Rashid v R (1957) E.A 455

Two men had planned to poison a woman, with her husband’s consent. They later met the husband, and told him that as the poison had failed, they now wanted to kill her.  One man took the husband’s panga, from his hand without asking for it and the men proceeded to kill the woman. The husband left the scene as he didn’t want to be present at the killing. Later, he returned to collect his panga,and found the two men dragging his wife’s body into the bush. On appeal by the husband against conviction, it was held that the husband by surrendering the panga without resistance or protest had actively aided the offenders or atleast had consented to their act of killing his wife.
A person will be deemed to be principal offender i.e. an accessory before the fact where he supplies property with the knowledge that it will be used in a particular kind of offense.

In the English case of R v Bainbridge (1960) 1 QB 129,

The appellant supplied thieves with oxygen cutting equipment for breaking into a bank. It was held that he was an accessory before the fact if he knew that the equipment was going to be used for some king of breaking, even if he did not know what particular breaking.
But a man cannot be convicted as a principal offender i.e. accessory before the fact, merely for returning property e.g. a jimmy to its owner, even if he knows that it might be used to commit the offense of breaking, because he is bound in-law to give it to the person owning it.
COUNSELLORS OR PROCURERS

A Counselor and procurer are known as an accessory before the fact. A person who counsels or procures any person to commit an offence is a principal offender if the offense is actually committed. See s.19 (1) d)
A procurer or counselor maybe charged either with committing the offense or with counseling or procuring its commission and upon conviction is liable to the same penalties as of he had committed the offence himself.

You procure the commission of a crime by doing all that is possible to have the offence committed.
Where a person procures another to committee an offence, whether or not the person procured commits the offense, the procurer is guilty of an offence of the same kind and is liable to the same punishment as if he had committed the offense. S.19 (2) of the PCA.

What is to procure? To procure means to produce by endeavor or to bring about. You procure a thing by setting out to see that it happens and taking the appropriate steps to produce that happening. It is necessary to prove that the accused intended to bring about the principal offence.

In the case of Blakely and Sutton v DPP
Blakely (B) was having an affair with Taft (T) a married man who was in the process of divorcing his wife. T sometimes spent the night with B. On Oct 26, 1988 T met B in a pub and told her that at the end of the evening he intended to drive home to his wife. B was upset, She knew that when T intended to drive home, it was his invariable practice to drink two pints, at Sutton’s (S’s) suggestion, B and S added vodka to T’s tonic water. B intended to tell T what she had done when the tome came for him to leave. B and S believed that T would not be willing to drive with an excess of alcohol. At closing time, T went to the bathroom and then drove off before B and S could tell him they had done. T was charged with and pleaded guilty to driving with an excess of alcohol. B and S were convicted of aiding, abetting, counseling and procuring T to commit the offense.
The judge directed the justice of appeal that the defendants would be guilty of procuring because they had deliberately set out to cause Taft to consume an amount of alcohol the excess of the level permitted for drivers and did so, and that in doing so that either knew that he would drive or were reckless as to whether or not he would drive.

The principal question for consideration when determining one’s guilt in procuring charges is the accused’s state of mind in reaction to the offence which the principal offender went on to commit. It must be shown that the procurer knew that the offence would be committed.

Could B and S be convicted if at the time of their act, they gave no thought to the possibility that the principal could go on to commit the offense he committed?

It must atleast be shown that the accused contemplated that his act would or might bring about or assist the commission of the principal offense: he must have been prepared nevertheless to do his act, and he must have been done that act intentionally. The convictions were quashed. Intention knowledge and deliberation were missing.

Secondly, where there is a procurement to kill the means actually used are immaterial to liability. The fact that a crime has been committed in a manner different from the mode which the accessory had advised will not excise him from liability for it.

According if A hires B to poison C, but B instead kills C by shooting him, A is none the less liable as accessory before the fact to C’s murder.

In Twelve v R 1957 R & N. 265  

A son procured a witch doctor to kill his mother, whom he believed to be a witch and responsible for the death of his children. He believed the killing would be supernatural means viz by discharging a Kalisoli gun at the rising sun. The witch doctor actually killed the mother by shooting her in the back in her hut at night. The son was held to have been rightly convicted of murder, for having procured the witch doctor to kill his mother, the means actually used was immaterial. But if the son had specifically procured the witch doctor to discharge the gun at the rising sun, and nothing more, it might have been different.
To counsel is to advise, solicit, etc. it must be proved that actual offence was committed and by the person counselled.i.e there must be a connection between the offense and the counseling. Equally, the act done must be done within the scope of the authority or advice, and not for example accidentally when the mind of the final murderer didn’t go with his actions.
For example, if the principal offender happened to be involved in football riot in the course of which he laid about him with a weapon of some sort and killed someone who, unknown to him, was the person whom he had been counseled to kill, he would not, in our view have been acting entirely outside it, albeit what he had done was what he had been counseled to do.

rf at the case of R v Calheam 1985 2 Aller 266
It is also important to note that a man who has counseled a crime doesn’t become liable as an accessory if, instead of any form of the crime suggested, an entirely different offence is committed. However when a person counsels another to commit an offence, and an offence is actually committed by the person counseled, it is immaterial whether the offence actually committed is the same as that counseled or a different one, provided that the facts constituting the offence actually committed are a probable consequence of carrying out the counsel. For example, where A counsels B to kill C by throwing a hand grenade and B does this, killing D, A may be convicted as necessary to D’s murder.
(It is not always easy to decide whether or not the crime actually committed comes within the terms of the incitement so as to make the inciter legally responsible for it) A good illustrations R v Saunders and Archer in 1576- Saunders desiring to kill his wife in order that he might marry another woman, consulted Archer, who advised him to put certain poison on an apple which was then to be given to his wife. Sanders did so. But the wife after taking the bite from the apple handed it to their child who died of the poison. Could Archer be charged of being an accessory to the murder of the child since his offence was the aid and advise he gave to Saunders? He intended death and death actually occurred. He advised him to kill the wife and not the child. These distinct offenses.
Is to counsel and procure arson necessarily lead to conviction of murder if death results?

R v Biguli s/ o Lwemere 14 EACA 115 

We do not think it could reasonably be held that the loss of human life is a probable consequence of arson per se. Every thing will depend on the circumstances in which the crime is committed. 

ACCESSORIES AFTER THE FACT.

An accessory after the fact is a person who knowing that a crime has been committed gives to a person felon, or an accessory before or after the fact, any assistance whatever it maybe, having the object of enabling him to elude justice by evading arrest, trial or punishment. He may do this, for instance, by providing him with a car, or with food or money, in such a way as to assist his escape, concealing him, or destroying the evidence against him, are sufficient actus reus to ground liability as an accessory after the fact. Concealing a fugitive murderer in his house or supplying him with the means of escape, or by helping a convicted murder to get out of prison. There must be mensrea i.e, an intention to assist the felon. it must be proved that the accessory took some active steps. Active assistance to the felon is necessary ( R v Levy 1912 1 KB 158). Hence merely abstaining (however willfully) from arresting a known felon, and so leaving him to make his escape. is not enough to make the sympathizer guilty as an accessory of the felony itself. (he could be convicted of a misdemeanor known as a misprision of felony). A receiver of stolen goods is not, as such, an accessory after to the stealing, though if the receipt has the object of and tendency to, enabling the principal to evade justice then he is.

Assisting the felon to obtain the proceeds of the crime is not enough; if one man murders another with the object of marrying the widow, a third person does not become accessory to the murder by advising or assisting the murderer to effect his intended marriage.

In the case of WANJA KANYORO KAMAU v R 1965 E .A 501 

In this case, the appellant was jointly charged and convicted with one N of murdering her husband. The main evidence against her was that of her mother who testified that she saw the appellant striking the deceased three times on the head with a panga .  The mother didn’t report the crime to the police. The trial judge found the mother to be substantially a witness of truth. On appeal, the main grounds of appeal argued were that the judge erred both in deciding that the mother was not an accomplice.

It was held that a passive attitude while a crime is being committed or following the commission of a crime will not ordinarily make a person a principal offender in the former case, or an accessory after the fact in the latter case. 

A mere failure to report a crime can not make a person an accessory after the fact to that crime within the meaning of an accessory in s. 393 of the penal code.  
while a person who aids and abets the commission of a crime or assists the guilty person to escape the punishment I always an accomplice, a person who merely acquiesces in what is happening or who fails to report a crime is not normally an accomplice but the weight to be given to such person’s evidence should vary according to the reason for the acquiescence. 

The mother in this case was not an accomplice. 

It should further be noted that giving false information does not necessarily make a person an accessory after the fact. 

In the case of Paskszia d/ o Kabaikye v R 21 EACA 359, while a man was in prison, his two wives, A and P, were left together in his house. One night, neighbors heard a strangled throaty cry from a banana plantation near the house. Next morning, G who was looking after the husband’s affairs in his absence went to the house and asked P where A was. P told him that A had left the house at 2 am to go to an Easter feast. A was not seen a live again.  Six months later, A ‘s skeleton was found I rubbish pit about ten feet from the house. The cause of death was not established. IN allowing “’s appeal against her conviction for being an accessory after the fact to A’s murder, the court of Appeal for Eastern Africa said:

“In our view it is not sufficient merely to show that the appellant gave false information in answer to inquiries, for such information may have been given merely to avert suspicion from herself, and even to save herself from arrest….” 

s. 393 of PCA defines an accessory after the fact as a person who receives or assists  another who is to his or her knowledge guilty of an offense, in order to enable him or her to escape punishment. 

s.393 (2) provides that a wife does not become an accessory after the fact to an offense of which her husband is guilty by receiving or assisting him in order to escape punishment nor does she become a necessary after the fact if she shelters an accomplice of the husband in the presence and with the authority of the husband. It is probable that immunity only extends to monogamous marriage. ( Preserve the marriage bond). RV Proctor and Gibbins 
s.394 an accessory after the fact to a felon commits a felony and is  liable if no other punishment is provided to imprisonment for three years – to murder s.206 – seven years. 

s.395 any person who becomes an accessory after the fact to a misdemeanor is guilty of misdemeanor. Less than three years. 

An accomplice is a minor participant to a crime e.g. an accessory after the fact. It is settled law that an accessory after the fact is an accomplice and if he gives evidence against the principle offender, his evidence should be corroborated. Sign v R 1960 E.A 638. 

A person may be convicted as an accessory after the fact to a felony even though no person has been convicted of the felony, Provided that it is established that a felony was committed. Nkabanemehoto s / o Masakura v R (1959) E.A 598.
 Rf Arvindi patel v Uganda  Supreme Court Criminal Appeal No. 36 of 2002
RF BIREMBO SEBASTIAN & ANOR v UGANDA SCCRAPP NO 20 OF 2001

RF NANYONJO HARRIET & ANOR v UGANDA SCCRAPP NO 24 OF 2002
QUESTIONS Discuss fully and with the aid of cases the law relating to parties to crime in criminal law. 
How if at all, can a person who is about to become a secondary party to an offense withdraw so as to avoid liability when the crime is committed? 

Suppose C and A agree to commit robbery at a bank. They both agree that it is strictly robbery and nothing else. However, when A and C get to the bank, S kills the security guard. C didn’t foresee this consequences happening. What will Cs liability be?  (Gone beyond anything c foresaw – manslaughter). 
FUNDAMENTALS OF CRIMINAL LAW 

LECTURE NOTES
BURDEN OF PROOF, STANDARD OF PROOF AND PRESUMPTION OF LAW AND FACT. 
BURDEN OF PROOF
The phrase ‘burden of proof ‘means; 

· First, the duty of a party to persuade the court by the end of the case of the truth of certain propositions. The propositions which need to be proved and the nature of them will depend on the substantive rules of law and the charge. This burden is known as the legal burden of proof. 

· Second, it may mean one party’s duty to produce sufficient evidence for a judge to call on the other party to answer. This is commonly known as the evidential burden of proof. 
Legal Burden of Proof I Criminal Cases

 The general rule is that the Legal burden of proof in criminal cases rests on the prosecution throughout the trial. It is not the duty for the accused to prove his innocence but for the prosecution to prove his guilt: ‘he who alleged must prove’ He who alleges that x stole must prove x’s’ guilt. It is not x’s duty to prove that he didn’t steal. 

If at the end of and upon the whole of the case, there is a reasonable doubt, created by the evidence, given by either the prosecution or prisoner, the prosecution would have failed to discharge its duty and therefore failed to make out its case and the prisoner will be entitled to an acquittal. 

In case of Woolmington v Dpp (1935) AcC 462 at 481 

Lord Sankey stated that,  

“ no matter what the charge or where the trial, the principle that the prosecution must prove the guilt of the accused is part of the common law of  England and no attempt to whittle it down can be entertained”. 
In this case, after a few months of marriage, the appellant’s wife left him and went to live her mother. The appellant was anxious for her to return but she didn’t. One morning He called at her house and shot her dead. His story was that he decided to take an old gun which was in the barn at his employ’s house, show it to his wife and tell her that he was going to commit suicide, if she didn’t come back. He loaded the gun with two cartridges which were in the barn and went to her house. When he asked his wife if she would come back, she replied that she was going into service. He then threatened to shoot himself and went on to show her the gun. He was hiding the gun in his coat and as he brought it across his waist to show it to his wife, it somehow went off. It was, he said, a pure accident.    

Woolmigton was charged with shooting his wife and the trial judge convicted him, and summed up in court that; “once it is shown to the jury by the prosecution that somebody has died through the act of another, that is presumed to be murder, unless the person who has been guilty of the act which causes the death can satisfy a jury that what happened was something less, something which might be alleviated, something which might be reduced to a charge of manslaughter, or was something which was accidental, or something which could be justified. 

One Appeal, the House of Lords stated; 

“Throughout the web of English criminal la, one golden thread is to be seen, that is, that is the duty of the prosecution to prove the prisoner’s guilt...” 
Therefore in Woolmington, it was held that it was for the prosecution to prove the accused guilt /intention. The accused didn’t have to prove that it was an accident. It was stated that it was the duty of the prosecution to disprove the accident defence and not for the accused to prove it.  

Exceptions to the woolmington principle on the legal burden of proof. 

The general rule is to the effect that he who alleges must prove. The burden of disproving the chare against an accused never rests on the accused. it is the prosecution’s duty to prove the all charges against the accused. However, the judgment of woolmington admitted of only two exceptions where the legal burden of proof shift to the accused and these exceptions are; Insanity and “any statutory exception implied or express statutory” 
Rf  Uganda v Kato Kajubi.
A STATUTORY EXCEPTION – express statutory exception.
There are many statutory exceptions – cases where the enactment specifically declares that anus of proving a particular defence is to be on the defendant . addused. In these case, as in the case of the insanity defence, the standard of proof required is not proof beyond reasonable doubt but proof on the balance of probabilities. 

Example. 
The burden of proof is expressly on the accused for the defence of diminished responsibility under s. 194(?) of the Uganda Penal Code Act. 
It provides that on charge of murder, it shall be for the defence to prove that the person charged was suffering from such abnormality of mind as is mentioned in sub section (1) 

Look at case of Ssebakijje John V Uganda criminal appeal no 6 / 2000.

The Supreme Court observed that diminished responsibility is a creature of statute, which statute expressly places the burden of proving it on the deference. 

IMPLIED STATUTORY EXCEPTION ‘

Where the defendant to an information or complaint relies for his defence on any exception, exemption, proviso, excuse or qualification, whether or not it accompanies the description of the offence, the burden of proving the exception, exemption, proviso, excuse or qualification shall be on him. 

EXAMPLE

Assume that the enactment creating the section provides that; any person who sells liquor without a licence is guilty of an offence and upon conviction is liable to imprisonment for three years. 

Or any person who sells liquor without lawful authority or excuse is guilty. 

In such cases, where the defence is that an exception, excuse or special circumstances applies, the burden of proving the exception, exemption, proviso, etc is on defendant. 

In the case of R v Edwards ( 1975) WLR 70

The defendant was convicted of selling intoxicating liquor without a justice’s licence. He appealed on the ground that since the persecution and access to the register of licences in force, it should have presented evidence to show that no licence was in force. It was held the legal burden of proving that the accused was the holder of justice’ licences tested on the defence and not the prosecution. 

Insanity 

The exception to the general principle of burden of proof also applies in case where the accused daises the defence of insanity. He or she will bear the legal burden on proving the defence. The defence of insanity is created under section 11 of the Penal Code Act. 

EVIDENTIAL BURDEN 
This is the burden not of proving a fact but of raising an issue thus although the prosecution has the legal burden of disproving the defences raised by the accused, the defence has the evidential burden of first raising the issue. The defendant must show that there is s reasonable possibility of the defence existing, before the prosecution can discharge its legal burden of disproving the defence.  

The same principle applies where the defendant admits the elements of the offence and asserts new facts amounting to a justification or excuse for what would otherwise be the crime charged- e.g he relies on self defence, duress or provocation. In these cases the defendant the defendant may have to satisfy an evidential burden, that is, unless the elements of the defence appear in the evidence tendered by the prosecution, he must introduce some evidence of them, or the defence will not be left to the judge at all. It should be noted that the evidential burden is not a burden of proof – the defendant doesn’t have to satisfy the judge of the existence of the elements of the defence. Once evidence of those elements has given, the jury / judge must acquit, unless they are satisfied, that one of them doesn’t exist. The onus of proof is on the prosecution to disprove at least one element of the defence. 

Example 

The elements of self defence unders 15. PCA are: 

1. Attack on accused. 

2. Accused believed that he was in eminent danger of death or serious bodily harm. 

3. The accused believed it necessary to use force. 

4. The force used wasn’t excessive.

In the case of Mancini v DPP (1942) 1 ALLER 60.  

The court held that even though the prosecution bears the legal burden of negativing the issue on charge of murder, the issue doesn’t have to be put before the jury unless the defence has discharged the evidential burden of adducing sufficient evidence in relation to the issue of provocation. 

STANDARD OF PROOF 
The standard of proof required for the persecution is proof beyond reasonable doubt but this does not mean proof a shadow  of doubt. The prosecution must always prove the accused’ guilty beyond reasonable doubt.

The standard of proof required for the defence where the legal burden of proof is on the accused in the exceptional case listed, is on the balance of probabilities. If the judge/ jury think it just a little more likely than not the elements of the defence exist – 51 to 49 – the defence is made out. But if , as must sometimes happen, the judge / jury finds that they simply cannot decide whether the defendantys’ story is true or not, the law is that they must convict. 

PRESUMPTIONS OF LAW AND FACT 
A presumption may be defined as a conclusion which mayoe must be drawn until the contrary is proved or, alternatively, it is a conclusion (presumed fact) which may or must be drawn if another fact (the basic fact) is first proved. 

A presumption in their favour may assist a party in discharging a burden of adducing evidence. 
The law of presumptions can be conveniently described in defined categories. 

Rebuttable presumptions of law. 

Rebuttable presumption of law arise where on the proof of a basic fact, at law, another fact is presumed but can be disproved. 

legitimacy 

A child is presumed legitimate on proof of birth or conception in lawful wedlock. Here the basic fact which needs to be proved is either that the mother was married at the time of conception or that she was married at the time of birth. Law will then presume that the woman’s husband is the father of the child. The presumption may be rebutted by evidence of importance, or incompatible blood group, etc. 

Marriage 

On proof of the facts that a marriage was celebrated between persons who intended to marry there is a presumption that the marriage was valid. The presumption can only rebutted by evidence which satisfies beyond reasonable doubt that there was no valid marriage. 

Irrebuttable presumptions of law 

This arises where on the proof of a basic fact at law; another fact is presumed which cannot be disproved. I.e. the principle of dolincapax at common law states that a child under 10 cannot be guilty of criminal offence. This is an irrebuttable presumption of law. 

Presumptions of fact
These are inferences which may be drawn from certain facts and only place a tactical burden on the other party, i.e the party against  whom it may operate bears the burden of adducing evidence to disprove the facts. The following are illustrations of the principle. 

A person who is found in possession of goods very soon after they were stolen runs the risk of magistrates / judge finding they came by them dishonestly. Although the burden of proving that the defendant came by the stolen goods dishonestly lies on the prosecution, the judge may be inclined to find dishonesty in the absence of an explanation from the accused as to how they came by them. 

Self assessment question 
1. What is the difference between the legal and evidential burden of proof. 

2.  Who has the legal and who the evidential burden of proof in criminal case?.

3. Under what circumstances is the legal burden on the accused?
4. What is meant by beyond reasonable doubt?

5. What standard of proof is imposed on the defence who has burden of proof? 

6. Distinguish  between 

a) A reputable presumption of law. 

b) an irrebuttable presumption of law 

c) A presumption of fact.  
Read the following cases
· Re C (Adult: Refusal of Treatment) “(1994) 1 Wlr 290 

· Rv Miller” (1983) 2 AC 161

· Rv Stone & Dobinson” (1977)QB 354

· Rv Gibbins and Protection” (1918)

· Rv Istan (1893) 1 QB 450

· Rv Smith (1979) CLR 251

· Attorney general Reference (No. 3 of 2003) “(2004)
EWCA Crim 868

· Rv Dytham “ (1979) QB 722

· Re B (Adult: Refusal of Medical Treatment)” (2002) AER 449. 
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FUNDAMENTALS OFCRIMIMNAL LAW

LECTURE NOTES

STRICT LIABILITY

Question.

“It is certainly arguable that crimes of a strict liability nature are not only unconstitutional but a creation of courts and not of statute. DISCUSS.”

The doctrine o f strict liability in criminal law imposes criminal liability without the requirement to prove mens rea. Discuss.

In a number of exceptional cases the accused may be criminally liable although his conduct was not intentional, reckless or negligent.  This is known as strict liability or liability without fault.  Thus strict liability is simply criminal liability in the absence of intent, purpose, knowledge, belief, recklessness, negligence or some other prescribed mental element.  It is always a question of construction whether the offense uses a word or phrase knowingly, with intent to recklessly, willfully, dishonestly, and so no which gives guidance to the court.

However it should be noted that if it does not follow that where no word or phrase importing a mental element is used, the court will find that mensrea is not required and therefore the offense being that of strict liability.  On the contrary the courts have frequently asserted that there is a presumption in favor of mensrea which must be rebutted by the prosecution in each and every case.

According to Lord Edmund DAVIES in Whitehouse v Lemon [1979] 1 ALLER 898 at 920, an offense is regarded and properly regarded as one single element in the actus reus.  For example an offense of driving without a valid, driving license under s.35 of the traffic and Road safety Act.

Another example is that of defilement, where the accused will be convicted of defilement even though he reasonably but mistakenly believed that the victim was old enough to intercourse

No precise rules can be given as to when court will interpret a statutory offense as one of strict liability.  The courts will consider the wording of the statute, the gravity of the offense and particularly the object and purpose of the legislation.  It is believed that where the statute applies to an issue of social concern such as the sale of medicinal drugs without a prescription or public safety, then strict liability would be effective to promote its objects.

In the case of Lim chin Aik v R 1963 AC 160 at 174,

It was said by the privacy council that,

“Where the wording of the statute is the regulation for the public welfare of a particular activity- statutes regulating the sale of food and drink are to be found among the earliest examples –it has been frequently inferred such activities should be carried out under conditions of strict liability.  The presumption is that the statute or statutory instrument can be effectively enforced only if those in charge of the relevant activities are made responsible for seeing that they are complied with….. Thus sellers of meat may be made responsible for seeing that the meat is fit for human consumption and it is no answer for them to say that they were not aware that was polluted.”

Examples of statutes imposing strict liability in Uganda are;

1. The traffic and Road safety Act, 1998 s.35 e.g. no person shall drive any class of motor vehicle, trailer or engineering plant on a road unless he or she holds a valid driving permit or a valid learner driving permit.

2. Trading with the enemy Act cap 364 s.2, any person who trades with the enemy within the meaning of the act commits an offense of trading with the enemy and is liable on conviction to imprisonment for a term not exceeding 7 years.

3. Firearms act cap 299 any person found in possession of a firearm without a valid firearm certificate is guilty of an offense.

4. The Liquor Act cap 93, s.2 no person shall sell liquor any where in Uganda unless he or she is licensed to do so by a licensing authority under the act.

5. Penal Code Bigamy, s.153, defilement s.129(1) any person who unlawfully has sexual intercourse with a girl under 18 commits an offense, abduction s.126
How is a particular offense to be recognized as one of a strict liability nature?

The absence of a word or phrase imputing a requirement of a mental element such as knowingly, intentionally, recklessly is considered very important, but is not a determining factor.  There are cases where mensrea has been required to be proved where no such word was used in the statutory provision.
Illustration of cases

In the case of Cundy Le Cocq (1884) 13 BD 207
In this case the accused was charged with selling intoxicating liquor to a drunken person c/s 13 of the Licensing act. 1872

This section provided that

If any licensed sells any intoxicating liquor to any drunken person, he shall be liable to a penalty……

The accused’s defense was that neither he nor his servants had noticed that the person served was drunk, that he had while on the licensed premises been quiet in his demeanor and had done nothing to indicate he was not sober.  It was held that the accused’s belief in the sobriety of his customer was no defense to the charge even if the belief was founded on reasonable grounds.  Parliament was presumed to have placed a strict liability on a licensee as a person who should know whether a customer is drunk or not.  The provision was taken by the judges to be one imposing strict liability.

Look at the case of Sherras v De Rutzen 1895 1QB 918
In this case, the licensed was charged with supplying alcohol to a constable on duty contrary to s. 15(2) of the licensing Act 1872.

If any licensed supplies any liquor to a constable on duty unless by authority of some superior officer of such constable shall be liable to be a penalty…

In this case it appeared that the licensee’s public house was situated opposite a police station and was much frequented by policemen when off duty and that on day, a police constable prior to entering the house removed his armlet, entered the public house and was served with liquor.  The removal of the armlet was in indication that he was off duty.  Neither the appellant nor his daughter made any inquiry as to whether he was on duty or not as they took it for granted that since his armlet was off he was definitely off duty.  He was in fact on duty.  The appellant’s defense was that he had reasonable grounds to suspect the constable to be off duty in consequences of his armlet being off.

The defense was accepted and the conviction quashed on the basis that parliament could not have intended that a licensee should have special knowledge as to whether a police is on or off duty.

Here there was no word such as knowingly in the provision but the presumption of mensrea still prevailed.

In the case of Lim Chin Aik v R [1963] 1 ALLER 223

The accused was convicted under the Singapore Immigration Ordinance which makes it an offense for a prohibited person to enter Singapore or remain there.  The prohibition had not been published nor made known to him.  The Privy Council advised that the conviction be squashed on the ground that he would not be guilty of this offense when he had no knowledge that the order was made.  Although the stature used no such word as knowingly, the presumption of mensrea still prevailed.

! Ignorance of a girl’s age is no defense to a change of abduction under s. 126 (2) of a girl under the age of 18 from lawful guardianship without her parent or guardian’s consent.  Abduction is believed to be an offense of absolute prohibition or strict liability.

In the case of RvPrince [1880] ALLER 881

The accused was charged under s. 55 of the offenses against the person Act 1861 which provided,

‘Whosoever shall unlawful;;y take or cause to be taken any unmarried girl, being under age of 16 years out of the possession and against the will of her father or mother or guardian shall be guilty of a misdemeanor.

In this case the girl Annie Phillips though proved by her father to be yet 14, looked very much older that 16, and the jury found upon reasonable evidence that before the defendant had taken her away, she had told him that she was 18 and that the defendant bonafide believed that statement, and that such belief was reasonable.  The majority of the court held that this defense could not prevail even if the accused shows that he reasonably believed that the girl was above 16 years.

This case was interpreted today as earning that parliament had enacted that provision to give an absolute protection to young girls, and no excuses could be admitted.  Therefore this was interpreted by the courts as an offense of absolute prohibition.

Cases to read.

Abdallah v R (1964) E.A 270

Sweet v Parsley (1969) ALLER 347

CONCLUSION 

Offenses of strict liability are most regulatory offenses which are created to regulate the activities of a particular class of persons such as licenses, or the sellers of food and drugs or employers in industry and commerce.

In the case of Abdallah, the judge stated;

If sellers of food for public consumption were not subjected to strict liability, they could always escape punishment by pleading ignorance and the public would suffer, likewise if owners of public transport were not subjected to the same, for observance of special conditions attached to the license, they could escape punishment by pleading ignorance of the breach.

END

VICARIOUS LIABILITY AND  VICARIOUS LIABILITY CORPORATIONS

VICARIOUS LIABILITY.

Vicarious liability means liability for the acts of another.  It is a legal concept that means that a party may be held responsible for injury or damage, when in reality they were not actively involved in the incident.

Parties that may be charged with vicarious liability are generally in a supervisory role over the person or parties personally responsible for the injury / damage. The implication of vicarious liability is that the party charged is responsible for the actions of their subordinates. The intent behind this is that the proper party must be held responsible when harm is done.

Vicarious liability is by no means that same s strict liability. A statute may require mensrea and yet impose vicarious responsibility. I.e. an offence of supplying liquor to a constable on duty requires mensrea yet a license maybe vicariously liable for his servant’s act in so doing. ON the other hand, a statute may impose strict liability without imposing vicarious responsible. I.e. being in a possession of a firearm without license.

Vicarious liability operates generally on tow principles. 1] Where the master de legates a duty imposed upon him on to a servant and secondly where a master is held liable because acts which are done physically by the servant, may in law be the masters acts.

     THE DELEGATION PRINCIPLE.

Where statute imposes a duty on a particular person, e.g the holder of a justices’ license and that person delegates the performance of the statutory duty to another, he may be held liable for breaches of it committed by the delegate is sufficient to impose liability on the delegator for breach of the duty which is imposed him and him alone.

A good illustration of the application oft his principle may be found in case of; 

ALLEN v Whitead [1929] ALL ER 13

Under the metropolitan police Act 1839, s.1839, it is an offense to ‘knowingly permit or persons of notorious bad character to meet together and remain in a place where refreshment are sold and consumed’ 

D the occupies, didn’t himself manage it, D instructed his manage that on prostitutes were to be allowed to congregate on the premises once or twice a week and there was no evidence that any misconduct took place in his presence.  Subsequently on eight consecutive days a number of women known by the manager to be prostitutes met and remained on the premises between 8pm and 4am, indulging in obscene language.  It was led by the divisional court that D’s ignorance of the facts was no defense.  The act of the servant and his mensrea were both to be imputed to his master, not simply because he was a servant, but because the management of the house had been delegated to him.

In the case of Vane v Yiannapoulous [1964]3 W.L.R 12

The respondent was the holder of a restaurant license.  A condition of the license was that liquor should not be sold except to persons taking meals.  The restaurant was on two floors.  While the respondent was on one floor, conducting the business of the restaurant, a waitress on the other floor sold liquor to customers who had not ordered a mea.  The waitress had been instructed to serve liquor only to customers ordering a meal.  The respondent did not know about the sales.

A charge of knowingly selling intoxicating liquor to persons to whom he was not entitled to sell, contrary to section 22 of the act was dismissed by the justices.  The prosecution appealed and its appeal was dismissed on the ground that the respondent had not delegated to the waitress the management of the business.

In this case the court stated that there had been no delegation of authority in the sense in which the word has been used in various cases, because in this case the license was himself controlling the premises and had given direct instructions to the persons in his employment (including the waitress who served the liquor) that these terms had to be strictly observed.

There was no delegation and therefore the master could not be held liable for the breach of his servant.

It should be noted that if the license’s delegate sub-delegate’s acts, but he is not liable for the acts of an interior servant to whom control of he premises has not been delegated.

In the case of R v Winson [1968] 1 ALLER 197

The appellant was a director of a company which owned a club and the holder of a justices’ on license in respect of the club.  It was a term of the license that liquor should not be sold to anyone who had been a member for less than 48 hours.  Liquor was sol in breach of this term.  At the material times the club was run by a manager appointed by the managing director.  The appellant, who also held licenses in respect of three other premises, visited the club only occasionally.  He was charged under s. 161(1) of the licensing Act.

Where there is true delegation then the knowledge of the servant or agent becomes that of the master or principal.

Where a man wholly absents himself leaving somebody else in control, he cannot claim that what has happened has happened without his knowledge if the delegate has knowingly carried in contravention of the license.

Lk at the case of Linnett v Metropolitan Police Comr[1946]KB 290.

Lord Goddard said;
‘The point doesn’t depend merely on the fact that the relationship of master and servant exists; it depends on the fact that the person who is responsible in law as the keeper of the house, or the license of the house if the offense is under the licensing act as has chosen to delegate his duties, powers and authority to somebody else’

When an absolute offense has been created by parliament then the person on whom a duty is thrown is responsible whether he has delegated or whether he has acted through a servant; he is absolutely liable regardless of any intent or knowledge or mensrea.  The principle of delegation comes into play, and only comes into play, in cases where though the statute use words which importknowledge, or intent, nevertheless it has been held that a man can not get out of the responsibilities which have been put on him by delegating those responsibilities to another.

b) WHERE THE SERVANT’S ACT IS THE MASTER’S ACT IN LAW.
The master will be held criminally responsible for those acts that may be committed by the servant where those acts are in law deemed to be acts of the master.  This mostly arises where the offense is one of a strict liability nature. I.e. where selling is the central feature o f the actus reus, under acts like the sale of goods act cap 82.  A sale of Goods Acts consists in the transfer of property in the goods is vested at commencement of the transaction.  Therefore when goods are sold by a shop assistant, the seller is the owner of the goods, the employer.  If the goods are sold with a false trade description, it is the owner of the shop who has so sold hem, even if he is on holiday at a Miami Beach in Florida at the time.  Of course he has no mensrea, but if the offense is one of strict liability, that will not help him.  He will be held to have committed the offense.

In the case of Coppen v Moore 1898 QB 306

D owned six shops, in which he sold American hams.  He gave strict instruction that these hams were to be described as breakfast hams and were not to be sold under any specific name of place of origin.  That is to say, they must not be described as Bristol, Bath, Wiltshire or any such title bust simply as breakfast hams.  In the absence of D, and without the knowledge of the manager of the branch, one of the assistants sold a ham as a scotch ham.  D was convicted under the Merchandise Marks Act of selling goods to which any false trade description is applied.

It cannot be doubted that the appellant sold the ham in question, although the transaction was carried out by his servants.  In other words, he was the seller although not the actual salesman.  The appellant had committed an offense of selling under a false trade description.

LIABILITY OF A CORPORATION

A corporation is a legal, distinct from the persons who are members of it.  This means that a corporation is capable of suing and being sued in its own name.  it is a person in law.  A corporation has no physical existence; it only exists in law so how can it be held criminally liable for an offense if it has no physical existence?  It cannot act or form an intention to commit an offense except through its members.  Therefore, where the corporation incurs legal liability let it be civil or criminal, this liability will always in a sense be vicarious because it is necessarily incurred through the acts of its members.

In criminal law, the corporation will be held to personally liable because the acts in the course of the corporation’s business of those officers who control its affairs, and the intentions with which those acts are done, are deemed to be the acts and intensions of the corporation.

A corporation is not criminally liable for the acts of its members or employees who are not controlling officers, unless it’s an offense to which the rules of vicarious liability considered above apply i.e. if it is a case of selling in breach of a statutory provision.  The question that should always be considered is whether the status of the individual perpetrator is that of a controlling officer.

The acts of the controlling officers done within the scope of their employment are the company’s acts, and the company is held liable, not for the acts of its servants, but for what are deemed to be its own acts.  A controlling officer of a company is hat person who controls and directs the activities of a company and these persons acting in the company’s business are considered to be the company for this purpose.

There are certain existing limitations about the liability of a corporation.
It can only be convicted of offenses but exclude murder, manslaughter as a principal or an accessory, because the mandatory sentence is death or life imprisonment respectively.  
A corporation is also incapable of being imprisoned.  However nearly all crimes are punishable by a fine so this is not a serious limitation on the scope of its liability.

There are other offenses which it is unique inconceivable that a controlling official of the corporation should commit within the scope of his employment.  I.e. Bigamy, rape and incest, defilement, etc.

However, though a corporation could not commit bigamy as a principal, it might do so if the managing director of an incorporated marriage advisory bureau were to arrange a marriage which he knew to be bigamous.

The social purpose underlying corporate criminal liability is rather difficult to discover.  The basic principle underlying criminal punishment is the punishment of perpetrators of crime.  So is it important to impose corporate criminal liability at all?
Tutorial questions

1. Discuss the circumstances under which a person may be held criminally responsible for his actions even though he does not actively participate in committing the crime.

2. When can persons in a supervisory role be held vicariously responsible in criminal law for actions done by their subordinates?

3. Discuss the concept of corporate criminal liability.

LECTURE NOTE

MENSREA (THE SECOND ELMENT OF A CRIME)

What is mensrea?

The term “mensrea” is the [Latin] term for “guilty mind” used in the criminal law.  The standard common law test of criminal liability is usually expressed in the Latin phrase, “actus non facit reum nisi mens sit rea”, which means that “the act will not make a person guilty unless the mind is also guilty”.  This is the second of the two essential constituents of crime at a common law.  Thus, in most jurisdictions with due process, there must be an “actus reus (the result that is forbidden by the law)” accompanied by some level of “mensrea” to constitute the crime with which the defendant is charged.  The exception as strict liability crimes 9in the civil law, it is not usually necessary to prove a subjective mental element to establish liability, say for breach of contrast or a tort, although if intentionally committed, this may increase the measure of damages payable to compensate the plaintiff)

In order properly to appreciate the meaning of the term it is necessary to distinguish between a number of different possible mental attitudes which a man may have with respect to the actus reus of the crime in question.

There are four general classes of “mens rea” (the words used may vary from one country to another and from one definition to another but the substance is:

· Intention (criminal intention)

· Recklessness (criminal) [recklessness] sometimes termed “willful blindness” which may have a different interpretation in the United States; or

· Criminal negligence”

· Blameless inadvertence

INTENSION

Intention is where the accused has a clean foresight of the consequences of his actions and desires those consequences to occur. If the consequence is desired it immaterial that the chance of its resulting maybe small. Thus if D, hoing to kill P, were to shoot at him from a mile’s range, knowing that the chances of killing him were a thousand to one, it would be an intentional killing of the one chance came up.

Intention is used to connote the state of mind of a man, who not only fortesees, but also wills, the possible consqueses of his conduct. The two element of fore sight and desire must be present. Thus when a man points a gun which he knows to be loaded at another person and pulls the trigger, he must be taken to fore see and desire injury or death to that other person.
Intention in statutory offences is frequently expressed as intentionally or with intent to or willfully. Sometimes an offence omits reference to a mental element or merely qualifies the act with unlawfully. For example it is a mismeanour unlawfully to assault or recklessness must be proved.

Foresight of the possible consequences cannotes that the accused must have lnowledger of the relevant circumstances. Where a man shoots at a target on a riffle range and overshoots, killing a person behind the target, there is no criminal liability unless the shooter knew, or ought to have known the other person’s presence behind the target. Without knowledge, actual or constructive, the killing is accidental.
Thus in theft it must be proved in most cases that the accused had the intension of permanently depriving the owner of the thing. This is called the specific intent which must be strictly proved.

Intention may also mean either knowledge or hope that the circumstances exist i.e D receives a car which he knows to be stolen. This is an intentional receiving of stolen goods even though D, perhaps would much prefer that car was not stolen.

RECKLESSNESS

Recklessness is where the accused oversees that particular consequences may occur and proceeds with the given conduct not caring whether those consequences actually occur or not.

Recklessness is the conscious taking of an unjustified risk. It is foresight of the possible consequences without necessary desiring for these consequences. Intention cannot exit foresight, but foresight can exit without intention. It is an attitude of mental indifference to obvious risks.

A man ie reckless with respect to a consequence of his act, when he foresees the probability that will occur, but doesn’t desire it nor foresees it as substantially certain.

Recklessness with respect to circumstances means realization that the circumstances may exit, without either knowing or hoping that they do.

A man who is reckless may prefer that the contemplated event shall not happen or he may not care whether it happens or not, but in either case he doesn’t desire it to happen. For example, a man who drives through a busy street at 50 mp.h fully conscious of the fact that at any time some body might step off the pavement straight into the path of his car is reckless. But a doctor who performs a major operation well aware of the great risks involved, will not act recklessly if he operates to save life or limb. He is justified by necessity again.

D points a gun at P and pull tha triggers. If he doesn’t know it is loaded, but realizes the possibility that it may be, he is reckless with respect to that circumstances, whether he hopes it is unloaded or doesn’t care if it is loaded or not.

Recklessness may be described in statutes as “recklessly” rashly or carelessly.

CRIMINAL NEGLIGENCE 

Criminal negligence occurs where the accused did not actually foresee that the particular consequences would flow from his actions but the reasonable person, in the same circumstances, would have seen those consequences.

A man is negligent with respect to a consequence of his act when he does not foresee the possibility of occurrence of that consequence at all when he ought as a responsible man foresee it.

D points a gun at P and pulls the trigger, either believing (without good reason) that it is unloaded, or even not considering the possibility that it may be,. He is negligent with respect with the circumstance of the gun’s being loaded. If the gun goes off and kills P, it follows that D is negligent with respect to that consequence.

Again

A reasonably prudent bank security guard would know that leaving the bank unattended may lead to theft. However a man may fail to foresee a consequence that follows from his act, i.e when a slight slap causes the death of an a pparently healthy man. This is what is refered to as blameless inadvertence. No reasonable man would foresee that a slight slap would cause the death of an apparently healty person. Negligence is relevant in the criminal law especially in regard to manslaughter and frafic offences.

Each of these clases depend on the presence or absence of foresight and a second element usually expressed as “desire”. In this context, the word “desire” is dispassionate. For instance, one may visit a dentist for treatment, recognizing that this is necessary, yet having little or no “desire” to do so. Nevertheless, the requisite intentionality is present in the decision to seek treatment because one desires what is necessary on matters that it may be un pleasant. Hence,vthe else of this second element is that, whether subjectively or objectively, the accused wishes to cause the foreseen consequences to occur. 

As an example of the three types of “ means rea “, consider a person who walks into a room which is in darkness: 
a) Knowing that it is full of valuable china objects, his objective or aim being to cause the maximum amount of damage;

b) Knowing that it is full of valuable objects, but hoping to walk quickly to the centre of the room where the main light switch is located without damaging anything;

c) Without being aware of there being anything especially valuable in the room, not knowing where the light switch is, and hoping to fond somewhere quiet to sit.

In each of these three instances, damaging some of the china oblects wouls be intentional, reckless and criminary negligent if the reasonable man would have taken more care when entering a room with which he was not familiar.
THE PRINCIPLE OF TRANSFERED MALICE

If D with a mens rea of a particular crime does an act which causes the actus reus of the same crime, is guilty even though the result  is an unintended one. Ie D intends to murder O and in the dusk shots at a man whom he believes to be O. he hits and kills  the man at whom he aims who  is infact P. In one sense, this is obviously an unintended result, but D did intend to cause  the actus reus which  he has caused and he is guilty of murder. Again, D intends to bbreak and enter a dwelling house No.6 King Street and steal there in.In the dark, he mistakenly breaks and enters No.7, Also a dwelling house. He is guilty of burglary.

The law however carries thnis principal still further. Suppose, Now, That D, intending to murder O, Shoots at aman who is infact O, but misses and kills P, who unknown to D, was standing close by. This   is an unintended result in a different and  more foundamental respect than the example considered above.
Yet, once again, D, with the mens rea of a particular crime, has caused the actus reus of the same crime ; and once again, he is guity of murder. The application  of the princvipal to cases of the second type is known as the doctrine of transferred malice.
In Latimer 1886 17 QBD 359.

D had a quarrel in a public house with O. He took off his belt and aimed a blow at O which struck him lightly, but the belt pounded off and struck P who was standing cross by and wounded her severely. D was convicted of unlawfully and maliciously wounding P.

It is important to note that this doctrine of transferred malice has limitations. It only operates where the actus reus and mensrea of the same crime coincide. If D with the mensrea of one crime does an act which causes the actus reus of a different crime, he cannot be convicted of either offence. For example, D shoots at p’s dog with intent to kill it, but misses and kills P, who unknown to D was standing close by. Bbviously he cannot be convicted of maliciously killing the dog, for he has not done so nor can he be convicted of murder for he didn’t have mensrea for that crime. A similar result follows where D shoots at P with intent to kill him, and quite accidentally, kills P’s dog; D is guilty of neither crime.

In Pemblition, A was involved in a fight outside a public house, and as a result, was charged with maliciously breaking a window. The jury found that the prisoner threw the stone which broke the window, but that he threw it at the people he had been fighting with, intending to strike one or more of them with it, but not intending to break the window. The conviction was quashed on the ground that there was no finding that he had the mens rea of the crime. The cuts reus of which he has caused. Lord Coleridge pointed out that it would have been different if there had been a finding that he was reckless as to the consequence which had occurred but there was no such finding. 

The intent which is transferred must be mens rea i.e intent to cause an actus reus. If D shoots at O with intent to kill, because O is making a murderous attack on him and this is the only way in which he can preserve his own life, he doesn’t intend an actus reus, for to kill in these circumstances is justified. If, however, D misses O and inadvertently kills P an innocent bystander he does cause an actus reus but he is not guilty of murder for there is no mens rea to transfer, the result which he intended was a perfectly lawful one. 

Motive usually does not affect liability

If D cause an actus reus with mens rea, he is guilty of the crime and it is entirely relevant to his guilt that he had a good motive. The   mother who kills her imbecile and suffering child out of motives of compensation is just as guilt of murder as the man who kills for gain. On the other hand if either the actus reus of the mens rea of any crime is lacking, no motive however evil will make a man guilty of a crime.

Suppose D, the public executioner, postponed his retirement to carry out the hanging of a particular criminal who has been condemned to death by a competent court so as to carry out this particular execution because he had a grudge against X the criminal and derived particular pressure from hanging him. Would this act make the public executioner guilt of murder?

Motive is used to refer to jealous, greed and some time intension for example D (a) puts poison in his uncle’s tea, (b) to cause his uncles death and (c) to inherit his money.  Which acts of the above its motive?

One of the mental components of terrorized issue is that of motive. If the accused admits to having a motive consistent with elements of foresight and desire, this will add to the level of probability that he actual out come was intended (it makes the prosecution case more credible. But if there is clear evidence that the accused had a different motive, this may decrease the probability the he or she desired the actual out come. In such a situation the motive may become substantive evidence that the accused did not intend, but was reckless or willfully blind. )

BUT, motive can not be defence. Say for example an accused breaks into a laboratory used for the testing of pharmaceuticals on animals, the question of guilty is determined by the presence of an “actus reus”, i.e intension to enter and cause the damage. That the accused might have had a clearly articulated political motive to protest such testing does not affect liability. If it has any relevance, it may be addressed in the sentencing part of the trial when the court considers what punishment, if any, it would be appropriate to impose given the degree of fault or blameworthiness in the accused. When the law allows for the judge’s discretion in sentencing, he will obviously be more leniently disposed towards the convicted person who acted with a good motive.

MENS REA UNDER THE AMERICAN LAW INSTITUTE MODEL PENAL CODE AS COMPARATVE STUDY.

“Men rea” under the American law institute Model Penal Code 
Prior to the1960s, “mens rea” was a very slippery, vague and confused concept. Since then, the formulation of “mens rea” set forth in the (Model Penal Code) has been highly influential through out (North America) in clarifying the discussion of the different levels of “mens rea”.

The four levels of “mens rea” set forth in the MPC are:

· Purpose – Express purpose to commit a specific crime against a particular person; for example, to shoot an arrow to some one and hit him.

· * knowingly- knowledge that one’s actions do not specifically intend to commit that crime against the particular victim which one is accused of injuring; for example; to shoot an arrow at A but hit B. this also covers the concept of a willful blindness. Willful blindness is where a person knows that some thing is very probable, but avoids investigating to gain the knowledge.  Often used against drug mules, who knew that it was highly likely, that there was contraband in the vehicle, but refused to look.

· Recklessly – knowledge that ones actions had an unjustifiable risk of lending to a certain result, but did not care about that risk(“reckless disregard”), and acted anyway; for example, to shoot an arrow in the air in a crowded place under the MPC, barring contradictory statutory language, recklessness is the minimum mens rea that will lead to criminal liability. This covers the “depraved heart” state of mens rea, which is an extreme disregard for human life. Examples include playing Russian roulette, street racing, along other highly dangerous activities.

· (Negligence| Negligently)- Did not intend to cause the result that happened, but failed to exercise a reasonable duty of care to prevent that result (which includes failing to become aware of the risk of that result.) the above is the tort standard of negligence. In general this is not enough for criminal liability. Criminal negligence is a “gloss deviation” from the standard of normal conduct and includes a substantial and unjustifiable risk. For example, one might be negligent for failing to put up a fence to keep children away from your pool. This will not lead to criminal charges. Criminal negligence might include keeping a vicious dog tied to a tree with twine.

Example of mens rea in statutes, Uganda Penal Code; s.188 A person commits murder if he (1) “with malice aforethought” (2) cause the death of a human being (3) by an unlawful act.

Read the following cases


Hyam v DPP (1975) AC55


R v Neddrick (1986) 3 ALL ER1


R v Steane (1947) 1 AII ER 813


Elliot v C (a minor) (1983) 2 AII ER 1005


Gosney v R (1971) 3 Aii ER 220

LECTUTE NOTES 
INCHOATE OR PRELIMINARY OFFENCES
ATTEMPTS, CONSIPIRACY AND INCITEMENT

The taking of certain acts towards committing a” full” are offence (e.g. theft) may render the actor liable for or another of the (inchoate) (or “incomplete”) offences – conspiracy, incitement or attempts. Note that the labels “inchoate” or “incomplete” are misleading. Each of the “inchoate” offences is complete in it, and possesses elements of actus reus and mens rea. Their full offence that is incomplete, through prosecutors sometimes favors charging an inchoate offence for evidential reasons. The key questions should be asking in connection with each offence is “why is this contact being criminalized”? 

ATTEMPTS.

The statutory Frame work.

The statutory frame work is provided in sections 386, 387 and 388 of the Penal Code Act cap 120. 

s.386 of the Penal Code Act provides that; 

(1) when a person intending to committee an offence begins to put his or her intensions into execution by means adapted to his fulfillment, and manifests his or her intentions by some overt act, but doesn’t fulfill his or her intentions to such an extent as to commute the offence, he or she is deemed to attempt to commit the offence. 
(2) It is immaterial

a) except so far as regards the punishment, whether the offended does all that is necessary on his or her part for completing the commission of the offence or whether the complete fulfillment of his or her intentions is prevented by circumstances independent of his or her will, or whether the offender desist of his or her own motions from the further prosecutions of his or intentions;

b)  That by reasons of circumstances not known to the offender it is impossible infact to committee the offence.

THE ACTUS REUS IN ATTEMPTS

The actus reus cannot be defined with the same precision as the actus reus of a substantive offence. The question of what is sufficient actus reus incase of attempts as given constant trouble.  The difficult is to distinguish between acts of preparations and the actual attempts. It is obvious that there may be many steps towards the commission of a crime which cannot properly be described as an attempt to commit it. i.e. 

D intending to commit a murder, buys a gun and ammunition, does target practice, studies the habits of his victim, finds a suitable place to lie in ambush puts on a disguise and sets out to take up his positions. There are all acts of preparations but they cannot properly be described as attempted murder.

D takes up his position loads the gun, sees his victim approaching, raises the gun, puts his finger on the trigger and pulls it. Certainly he has now committed attempted murder. But he might have been interrupted at any one of the stages described. The question is; at what stage had he gone foe enough for his contact as an attempt? 

Intent has been described as the principal ingredient of the offence of attempt. It is however not the only ingredient. Some thing must be done to put the intent into execution. The question is, HOW MUCH? The law has always tried to distinguish mere acts of preparations from attempts. 

The law on attempts is to the effect that the act had to be sufficiently proximate to the complete offence.  The only settled rule of common law was that if D had done the last act which, as he knew, was necessary to achieve the consequence alleged to be attempted, he was guilty.  Every act preceding the last one might quite properly be described as preparatory.  It should be noted that not all preparatory acts are excluded; only those that are merely preparatory.  I.e. the assassin’s crooking of act is merely preparatory may not be said to be merely preparatory.  Whether the act is merely preparatory is a question of fact.

In R v Robinson [1915] KB 342

The appellant was a jeweler who had insured his stock against theft.  One day, he concealed some of it in his premises, tied himself up with a string and called for help.  He told the policeman who broke in that he had been knocked on the head and his safe robbed.  The safe was open and empty.  He said, ‘they have cleared me out’.  He valued the jewellery at £1,500. The police man was not satisfied with the story, so he took him to the station and searched his premises.  They found the jewellery concealed in a recess at the back of the safe.  The appellant admitted that he had insured hi stock for £1200 and that he had staged the burglary with a view to making a claim.  He was convicted of attempting to obtain the money by false pretences and appealed.

On appeal, he was acquitted of attempting to obtain money by false pretence on the ground that his act was remotely and not immediately, connected with the commission of the intended crime.  He could have been guilty of an attempt if he had actually communicated the burglary to the insurance company and filed a claim.  The appellant was merely preparing the evidence to support a false pretence which he never made.

Acts remotely leading towards the commission of the crime are not to be considered as attempts to commit it, but acts immediately connected with it are.

“Acts which are more than merely preparatory”

The main area of doubt is the extent to which the defendant must commit the actus reus of the full offence.

In the case of R v Gullefer [1990] 1 WLR 1063

Gullefer jumped on to the track at a greyhound racing stadium and waved his arms in order to distract the dogs during the running of a race.  He later admitted that he hoped that the stewards would declare no race so that he would recover from a bookmarker the stake he had placed on a dog that was losing.  He was convicted of attempted theft of his stake from the bookmaker and appealed to the court of appeal.

The question for the judge to decide was whether there was evidence on which a jury could reasonably come to the conclusion that the defendant had gone beyond the realm of mere preparation and had embarked on the actual commission of the offence.

The defendant interrupted a greyhound race.  He was trying to stop the race so that he could recover his stake money.  He got no further than stopping the race: stewards apprehended him and minds turned towards how to make his actions criminal.  He was convicted of attempted theft of the stake money, but it was HELD on appeal that, as he had not tried to claim the money back, he had only done acts preparatory to the commission of the full offence.  He had jumped onto the track in an effort to distract the dogs, which in his turn he hoped would have the effect of forcing the stewards to declare ‘no race’ which would in turn give him the opportunity to go back to the bookmaker and claim his £18 he had staked.  There was insufficient evidence for it to be said that he had, when he jumped on to the track, gone beyond mere preparation.

In the case of R v Campbell (1991) 93 Cr App R 350 C/A, where the defendant was arrested in front of a post office carrying an imitation gun and a threatening note.  Had he done more than merely preparatory acts?  HELD that it would be difficult to uphold a conviction for an attempt robbery where the accused had not arrived at the place where the crime was to be committed – here, inside, rather than outside the post office, as robbery requires proof of the use / threat of force.  Each case would depend on its facts. The conviction was quashed.

Gullefer was applied in:-

R v Jones [1990] 3 All E.R 886 C/A, where the defendant was convicted of attempted murder.  He appealed, claiming that though he was pointing a sawn-off shot gun at the victim, since he needed  to perform three further acts-(a) removing the safety catch of the shotgun (b) putting his finger on the trigger and (c) pulling the trigger – to complete the full offence, his acts were merely preparatory.  The C/A emphasized that the correct approach aw to give the words of the statute their natural meaning; the words “more than merely preparatory” did not mean the “last act within his power”.  The appeal was dismissed.

In this case Jones got into a car driven by ex-mistress’s new lover, Foreman.  He was wearing overalls and a crash helmet and carrying a bag containing a loaded sawn-off gun.  He had bought the gun a few days earlier.  Jones pointed the gun at foreman and said; ‘you are not going to like this’.  Foreman grabbed the end of the gun and, after a struggle, escaped unharmed.

It was stated that cle3arly his actions in obtaining the gun, in loading it, putting on his disguise and in going to the school could only be regarded as preparatory acts.  But once he had got into the car, taken out the loaded gun and pointed it out at the victim with the intention of killing him there was sufficient evidence to convict for attempted murder. 
This approach was followed in:-

AG’s Reference (No 1 of 19920 [1993] 2 All E.R 190: the defendant had attacked the victim, a person known to him for several years.  The evidence suggested that he was too drunk to penetrate the victim, and there was doubt as to whether he had tried fully to do so.  The trial judge directed an acquittal, and the AG posed the following question for the C/A:-

“Whether, on a charge of attempted rape, it is incumbent on the prosecution, as a matter of law, to prove that the defendant physically attempted to penetrate the Woman’s Vagina with his penis.”

The Court ruled that it was not. Lord Taylor CJ noted:-

“It is not, in our judgment, necessary, in order to raise a prima facie case of attempted rape, to prove that the defendant with the requisite intent had necessarily gone as far as to attempt physical penetration of the vagina.  It is sufficient if there is evidence from which the intent can be inferred and there are proved acts which a jury could properly regard as more than merely preparatory to the commission of the offence.  For example, and merely as an example, in the present case the evidence of the young woman’s distress, of the state of her clothing, and the position in which she was seen, together with the respondent’s acts of dragging her up the steps, lowering his trousers and interfering with her private parts, and the necessary intent and had done acts which were more than merely preparatory.  In short that he had embarked on committing the offence itself.

WHICH FACTS DO AND WHICH DO NOT CONSTITUTE THE ACTUS REUS OF ATTEMPT?

s. 386(2) a)  It is Immaterial whether the offender does all that is necessary on his or her part for completing the commission of the offence, or whether the complete fulfillment of his or her intention is prevented by circumstances independent of his or her own motion.

I.e. it can make no difference whether the failure to complete the crime is due to a voluntary withdrawal by the offender, the intervention of the police or any other reason.

In R v Taylor (1859) 1F & F 511

On a charge of attempted arson, the facts proved were that i) the accused bought a box of matches; ii) he approached a haystack with matches in his pocket, and iii) he bent down near the stack and lit a match, which he extinguished on perceiving that he was being watched.  Held: (i) and (ii) were not a sufficient actus reus but for (iii) the accused could be convicted of attempted arson.

Taylor had approached the stack of corn with the intention to set fire on it and lighted a match for that purpose but abandoned his plan on finding that he was being watched.  He was guilty of attempting to commit the offence.

In Rv Dhalla s/o Ismail 20 K.L.R 59.

The accused deliberately and knowingly made out false receipts and had them signed by representatives of native authorities.  The receipts were false in that they purported to show that the accused had supplied 700 mattresses, stuffed with article.  On these facts it was held that the accused could be convicted of attempting to obtain money by false pretences from the native authorities.

Attempting the “impossible” crime is an offence:-

s. 386 (2) (6)

It is immaterial that by reason of circumstances not known to the offender it is impossible in fact to commit the offence.

It was thought at one time that there could be no conviction for an attempt to do an act which was impossible.  This was of course an error in law.  So if D attempts to break open the front door of a bank, using an implement which is utterly inadequate for the purpose; if he attempts to poison P, using a dose which is far too weak to kill any one, if he tries to deceive P into giving him money by a false representation about a matter as to which P happens to know the truth, in each of these cases the thing attempted is impossible, yet a conviction for an attempt to commit it would be proper.

These are cases of failure, where, if the defendant had succeeded, he would have committed a crime.  The defendant in these cases intends to steal murder and obtain money by false pretences.  D has an object and although he uses inadequate means to achieve it, the objective were the circumstances have been different would have constituted the complete offence.

For example, D shoots at what he believes to be P with intent to murder him.  In fact he is shooting at a block of wood. If he had achieved the consequence intended, he would have been guilty of murder. He is guilty of an attempt. 

In the case of R v Shivpuri [1985] All ER 143 h/l,

The appellant was arrested by customers officials while in possession of suitcase.  He admitted that he knew that it contained prohibited drugs.  Analysis showed that the material in the suitcase was not a prohibited drug but vegetable matter akin to snuff.  The appellant was convicted of attempting to commit the offence of being knowingly concerned in dealing with and harboring prohibited drugs.  It was HELD that he could be guilty of the attempted offence, even though commission of the full offence would have been impossible (reversing Anderton –v- Ryan

[1985] AC 560 H/L).

CAN AN ACCUSED BE GUILTY OF AN ATTEMPT WHERE HIS OBJECTIVE IS IN FACT NOT CRIMINAL?

i.e

1. A man sees an umbrella and resolves to steal it.  He takes it and carries it away and finds out that it is his own.

2. D, who believes his wife A to be alive, goes through a ceremony of marriage with B.  In fact, A was run over by a bus and killed five minutes before the ceremony.  Is D guilty of attempted bigamy

3. D has sexual intercourse with a girl whom he believes to be an imbecile.  She is in fact not an imbecile.  Is he guilty to have intercourse with an imbecile?

4. D, who believes that his car is subject to a mortgage, states that it is free from encumbrances in order to induce P to buy it and does induce him to do so.  In fact the document creating the supposed mortgage is void as an unregistered bill of sale and the car is in law free from encumbrances.  Is D guilty of attempting to obtain by false pretences?

In each of these cases D has mensrea.  If the facts had been as he supposed them to be, there would have been actus Reus and D would have been guilty of the complete crime, but in each case, an essential ingredient of the crime is missing.  In fact the commission of the crime in all these cases is impossible.

There is distinction between the group of cases of impossibility first considered above and the former.  In the first group, if he had succeeded, he wouldn’t have committed a crime at all.

Where D succeeds in his objective and where the result is the actus Reus of no crime, it is though that there can be no conviction for an attempt.  In theses cases, the actor succeeds in doing the precise thing that he sets out to do.  He accomplishes his objective.  The transaction is complete and it is not a crime.  These cases neither of failure nor of a proximate step towards the successful commission of a crime.

Mens Rea in attempts

The basic principle is hat the defendant must have intended to an offence.  This means to require that s/he intended to commit the full offence which was in fact attempted.  At common law:-

R v Mohan [1975] 2 All ER 193 C/A, where the defendant drove his car at a policeman to effect an escape.  He was charged with attempting to cause bodily harm to the officer.  The trial judge directed the jury that they could convict if they were satisfied either (i) the defendant deliberately  drove the car in the way he did , realizing that such harm would be caused bodily harm , or being reckless as to whether such harm would be caused. He was convicted and appealed. HELD, that to prove an attempt it was necessary to prove a specific intent:  

‘…a decision to bring about , in so far as it lies within the accused’s power, the commission of the  offence which it is alleged the  accused attempted to commit, no matter whether the   accused desired  that consequence  of his act or not   per JAMES LJ  Conviction quashed. 

It follows from this that to prove an attempt to murder, it is necessary to prove intent to kill, and an intention to cause grievous bodily harm will not suffice. This was confirmed in:-

R v Walker & Hayles [1990] Crim LR 44 C/A, where the defendants were charged with attempted murder. The trial judge directed the jury that  the  prosecution  had to prove  that the defendants  recognized that  there was  , “very high  degree of probability”  that death would  occur . They were convicted and appealed. It was HELD that a Nedrick-style direction was preferable, but what the trial judge had said was close enough, particularly as he had stressed that it was necessary to prove an intention to kill.     

The mens Rea for Aiding and Abetting an Attempt 

R V O’Brien [1995] Crim LR 734 C/A, where the defendant was convicted of aiding abetting an attempted murder. He appealed on the basis that he could only be guilty if he knew that the principal intended to kill. HELD, that this was not so.   The defendant was guilty of aiding and abetting an attempted murder where he foresaw that death  or grievous  bodily harm might have resulted foresaw that death or grievous  bodily harm might have resulted  from the common plan being carried out , and  the jury were  satisfied  that the satisfied that  the principal  was  guilty of attempted murder.  

END
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